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Bureau of Customs and 
Border Protection 


CBP Decisions 
(CBP Dec. 06-04) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR JANUARY, 2006 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in CBP Decision 06—02 for the 
following countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): January 2, 2006 


January 16, 2006 


Brazil real 


January 27, 2006........ on 0.453618 
January 28, 2006 sitarat Paces Yolen 0.453618 
January 29, 2006 ........... ae 5 ‘ 0.453618 
January 30, 2006 . ; ata Garcons : y 0.453001 
January 31, 2006... ens Cacberatiny ; incetce/aar 0.452612 


Dated: February 1, 2006 
MARGARET T. BLOM, 
Acting Chief, 

Customs Information Exchange. 

SAR ttn 

(CBP Dec. 06—05) 

FOREIGN CURRENCIES 
DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR 
JANUARY, 2006 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 


list for January 2006 (continued): 


low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): January 2, 2006 
January 16, 2006 


European Union euro: 


January 1, 2006 1.184200 
January 2, 2006 1.184200 
January 3, 2006 ts 1.198000 
January 4, 2006 1.209100 
January 5, 2006 1.210100 
January 6, 2006 ak 1.214800 
January 7, 2006 1.214800 
January 8, 2006 1.214800 
January 9, 2006 ........... 1.206400 
January 10, 2006 1.206300 
January 11, 2006 1.213500 
January 12, 2006 1.203500 
January 13, 2006 . 1.210300 
January 14, 2006 1.210300 
January 15, 2006 1.210300 
January 16, 2006 1.210300 
January 17, 2006.... 1.207300 
January 18, 2006 1.208300 
January 19, 2006 1.211000 
January 20, 2006 1.210100 
January 21, 2006 1.210100 
January 22, 2006 1.210100 
January 23, 2006 1.227600 
January 24, 2006 1.228700 
January 25, 2006 bs ta 1.225200 
January 26, 2006 : a 

January 27, 2006 .213000 
January 28, 2006... .213000 
January 29, 2006 .213000 
January 30, 2006..... .209100 
January 31, 2006 - .215800 


South Korea won: 


January 1, 2006 0.000990 
January 2, 2006 0.000990 
January 3, 2006 0.000997 
January 4, 2006 0.001002 
January 5, 2006 0.001006 
January 6, 2006 . i 0.001011 
January 7, 2006 0.001011 
January 8, 2006 0.001011 
January 9, 0.001023 
January 10, 2006 0.001019 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 


list for January 2006 (continued): 
South Korea won: (continued): 


January 11, 2006 eet ee 0.001023 
January 12, 2006 . Baer 0.001027 
January 13, 2006 ara ee eat 0.001013 
January 14, 2006 is Sar mese as esr 0.001013 
January 15, 2006........ Satan us Ha 0.001013 
January 16, 2006.... se Kaha a-aiap So Sie an oA ‘ ‘ 0.001013 
January 17, 2006.... sheracres , a 0.001011 
January 18, 2006...... : sat ; 0.001008 
January 19, 2006..... Son fosunate ec Oe ee 0.001015 
January 20, 2006.... ee re ektae tae 0.001014 
January 21, 2006........ ert eee aaa 0.001014 
January 22, 2006 .... saa acenata wee 0.001014 
January 23, 2006 .. “ ie oat 0.001019 
January 24, 2006...... Sy a $3 ree 0.001025 
January 25, 2006... ‘ Be ale onraces ue 0.001033 
January 26, 2006 fn ‘ ; : 0.001032 
January 27, 2006 ....... eda’ cae ‘ 0.001030 
POUUALY Ale QUO <5 0 soon cacnecnnea. j : 0.001030 
January 29, 2006 ............ weds : i 0.001030 
January 30, 2006..... Sie yatta ine ae 0.001030 
SARUATY 31, 2006 oc. scc ssc selee ; errr 0.001043 


Taiwan N.T. dollar 


January 1, 2006 ; eae me 0.030488 
January 2, 2006 ........%. aoe sohaad 0.030488 
January 3, 2006 ...... Lalas aareenate aaa 0.030684 
January 4, 2006 ......... - ; : 0.030969 
January 5, 2006 ....... aan ie : 0.031289 
January 6, 2006 sen sia bacteria eared ; 0.031104 
January 7, 2006... ak aaes 0.031104 
January 8, 2006 2 Mea biads 0.031104 
January 9, 2006 ..... Sa ee aan nesters ates 0.031348 
J Le?) | aS rete Sire tieaaas nr 0.031270 


January 10 

Be BN sc cee Ginen ele iis ae 0.031182 
By BUUO < wie x ot Peer 0.031417 
3, 2006 ... ad Tre 0.031309 
4, 2006 ne ae ee 0.031309 
5, 2006 . Pe ee watts ; ; 0.031309 
January 16, 2006.... ; ; 0.031309 
January 17, 2006 .. ; ; Sewell aie 0.031299 
January 18, 2006 ac errr ; 0.031133 
January 19, 2006...... a aye heared 0.031124 
January 20, 2006.... Saw cee memes 0.031153 
January 21, 2006 . se eneraens 7 ; 0.031153 
January 22, 2006.... ; ue 0.031153 
January 23, 2006.... siasacsia’ Sa 2 Re 0.031309 
January 24, 2006..... CeCe erro 0.031309 
January 25, 2006 bree tas Braathens ‘ 0.031279 
January 26, 2006 .. SS ott te hee anh ar cca Cota a 0.031289 
January 27, 2006 SRT re 0.031309 
January 28, 2006 . ale ohare 0.031309 


January 
January 


January 
January 


i 
l 
l 
January | 
l 
1 
1 
1 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for January 2006 (continued): 
Taiwan N.T. dollar: (continued): 
ganuary 20, 2006... 6. 0k cece ices rererdiseittesniere. sale cee crete 0.031309 


January 30, 2006 .. ae ree Be rey 0.031279 
January 31, 2006 .. devas aes a 0.031279 


Dated: February 1, 2006 


MARGARET T. BLOM, 
Acting Chief, 
Customs Information Exchange. 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, March 1, 2006 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


a 
19 CFR PART 177 


PROPOSED MODIFICATION OF RULING LETTERS AND 
TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF HYPERD® CHROMOTOGRAPHY 
SORBENTS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of proposed modification of a tariff classification 
ruling letter and treatment relating to the classification of HyperD® 
chromotography sorbents. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625 (c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (“CBP”) in- 
tends to revoke two rulings concerning the tariff classification of 
HyperD® chromotography sorbents, under the Harmonized Tariff 
Schedule of the United States (HTSUS). Similarly, CBP intends to 
revoke any treatment previously accorded by CBP to substantially 
identical transactions. Comments are invited on the correctness of 
the proposed actions. 


DATE: Comments must be received on or before April 14, 2006. 


ADDRESS: Written comments are to be addressed to Bureau of 
Customs and Border Protection, Office of Regulation and Rulings, 
Attention: Trade and Commercial Regulations Branch, 1300 Penn- 
sylvania Avenue, N.W., Washington, D.C. 20229. Comments submit- 
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ted may be inspected at 799 9th St. N.W. during regular business 
hours. Arrangements to inspect submitted comments should be 
made in advance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 
Tariff Classification and Marking Branch, (202) 572-8784. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the customs and re- 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that CBP intends to revoke two rulings pertaining to the tar- 
iff classification of HyperD® chromatography sorbents. 

Although in this notice CBP is specifically referring to Headquar- 
ters Ruling Letters (HQ) 962429, dated October 13, 1999, and New 
York Ruling Letter (NY) D84807, dated December 9, 1998, this no- 
tice covers any rulings on this merchandise which may exist but 
have not been specifically identified. CBP has undertaken reason- 
able efforts to search existing databases for rulings in addition to 
those identified. No further rulings have been found. This notice will 
cover any rulings on this merchandise that may exist but have not 
been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision or protest review decision) on the merchandise sub- 
ject to this notice should advise CBP during this notice period. 
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Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP previous interpretation of the Harmonized Tariff Schedule of 
the United States (HTSUS). Any person involved in substantially 
identical transactions should advise CBP during this notice period. 
An importer’s failure to advise CBP of substantially identical trans- 
actions or of a specific ruling not identified in this notice may raise 
issues of reasonable care on the part of the importer or his agents for 
importations of merchandise subsequent to this notice. 

In HQ 962429 and in NY D84807, we presumed the products were 
reagents of heading 3822, HTSUS, and only discussed classification 
at the eight digit level. We now believe that the instant products are 
not reagents at all. A reagent is a chemical agent for use in a chemi- 
cal reaction. Typically, a reagent is mixed with another chemical, re- 
acts with it, and is consumed in that reaction, creating a different 
set of chemicals. Separation media are not involved in such a reac- 
tion. Although separation media may contribute to the analysis of 
other substances by separating them into their constituent parts, 
there is no chemical reaction that consumes the reagent. Rather, the 
separation media simply attract certain ions through adsorption, 
separating them from the original molecule without chemically re- 
acting with them. While the ENs specifically include a seemingly 
broad spectrum of reagents, including “other analytical reagents 
used for purposes other than detection or diagnosis,” separation me- 
dia cannot be considered a reagent, analytical or otherwise as ex- 
plained above. 

CBP, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
962429 and NY D84807, set forth as Attachments “A” and “B” respec- 
tively, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis in 
proposed HQs 967094 and 967095, set forth respectively as Attach- 
ments “C” and “D” to this document. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), CBP intends to revoke any treatment previously 
accorded by CBP to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: February 27, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 962429 

OCTOBER 13, 1999 

CLA-2 RR:CR:GC 962429 MGM 
CATEGORY: Classification 
TARIFF NO.: 3822.00.5090 


Mr. ARNAUD SCHMUTZ 
BIOSEPRA INC. 

111 Locke Drive 
Marlborough, MA 01752 


RE: “ProteinA Ceramic HyperD F,” “ProteinA Ceramic HyperD 201'%4m” and 
“Protein A Hyper D” Chromatography Media; NY 890709 


DEAR MR. SCHMUTZ: 

This is in response to your letter of August 19, 1998, to the Customs Na- 
tional Commodity Specialist Division in New York, requesting a binding rul- 
ing, under the Harmonized Tariff Schedule of the United States (HTSUS), 
for “ProteinA Ceramic HyperD F” and “ProteinA Ceramic HyperD 201'4m” 
chromatography media. Your letter was referred to this office for reply. We 
regret the delay. 

New York Ruling Letter (NY) 890709, issued to Sepracor Inc., your prede- 
cessor in interest, on November 29, 1993, classified a similar product, “Pro- 
tein A HyperD” chromatography medium, in subheading 3822.00.1090, 
HTSUS, which provides for “[dliagnostic or laboratory reagents on a backing 
and prepared diagnostic or laboratory reagents whether or not on a backing, 
other than those of heading 3002 or 3006: [clontaining antigens or 
antisera:|[o]ther.” 

Upon further consideration of this matter, we have concluded that the cor- 
rect classification of Protein A based chromatography media is under sub- 
heading 3822.00.5090, HTSUS, which provides for “[dJiagnostic or labora- 
tory reagents on a backing and prepared diagnostic or laboratory reagents 
whether or not on a backing, other than those of heading 3002 or 3006: 
[o]ther: [o]ther.” 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), notice of the proposed revocation of NY 890709 was published 
on September 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 
35/36. No comments were received in response to that notice. 


FACTS: 


“Protein A HyperD” chromatography medium consists of polystyrene 
beads bound to a number of Protein A ligands. “ProteinA Ceramic HyperD 
F” and “ProteinA Ceramic HyperD 201'4m” differ from “Protein A HyperD” in 
that the bead substrate is a composite material of mineral ceramic and co- 
polymer rather than polystyrene. Protein A ligands bind selectively to im- 
munoglobulin G such that protein A based chromatography media are useful 
in column separation processes. 
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Immunoglobulin G is an antibody which is produced as part of the 
body’'™s immune response to the presence of certain foreign bodies called 
antigens (antibody generators). Immunoglobulin G binds to the antibody 
thereby identifying it as a target for immunological attack. Immunoglobulin 
G is also capable of binding to protein A. However, it does not bind to protein 
Ain the same manner as it would bind to an antigen. It is the crystallizable 
fragment (Fc) portion of immunoglobulin G which binds to protein A, while 
the antigen-binding fragments (Fab) of immunoglobulin G bind with com- 
patible antigens. Protein A does not stimulate the immune response. 

ISSUE: 
Is protein A an antigen such that protein A based chromatography media 


are diagnostic or laboratory reagents containing antigens of subheading 
3822.00.10, HTSUS? 


LAW AND ANALYSIS: 


Merchandise imported into the United States is classified under the 
HTSUS. Tariff classification is governed by the principles set forth in the 
General Rules of Interpretation (GRIs) and, in the absence of special lan- 
guage or context which requires otherwise, by the Additional U.S. Rules of 
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation 
are part of the HTSUS and are to be considered statutory provisions of law 
for all purposes. 

GRI 1 requires that classification be determined first according to the 
terms of the headings of the tariff schedule and any relative section or chap- 
ter notes and, unless otherwise required, according to the remaining GRIs 
taken in order. GRI 6 requires that the classification of goods in the sub- 
headings of headings shall be determined according to the terms of those 
subheadings, any related subheading notes and mutatis mutandis, to the 
GRis. In understanding the language of the HTSUS, the Explanatory Notes 
(ENs) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative of 
the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

In NY 890709 “Protein A HyperD” chromatography medium was classified 
in subheading 3822.00.10, HTSUS, as a diagnostic or laboratory reagent 
containing antigens. An antigen is “any substance which is capable, under 
appropriate conditions, of inducing a specific immune response and of react- 
ing with the products of that response.” Dorland’™s Medical Dictionary, 27th 
ed., 1988. Protein A is somewhat similar to an antigen in that it binds to an 
antibody, immunoglobulin G, however it does not induce an immune re- 
sponse and does not bind to the antigen-binding fragments of im- 
munoglobulin G. Thus, protein A is not an antigen. 


HOLDING: 


Protein A based chromatography media, including “ProteinA Ceramic 
HyperD F” “ProteinA Ceramic HyperD 201%m” and “Protein A Hyper D” 
chromatography media are classified in subheading 3822.00.5090, HTSUS, 
as diagnostic or laboratory reagents not containing antigens or antisera. 
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NY 890709 is revoked. In accordance with 19 U. S.C. 1625(c)(1), this rul- 
ing will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(ER a 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY D84807 
December 9, 1998 
CLA-—2-38:RR:NC:2:238 D84807 
CATEGORY: Classification 
TARIFF NO.: 3822.00.5090 
Mr. ARNAUD SCHMUTZ 
PROJECT MANAGER BIOSEPRA INC. 
111 Locke Drive 
Marlborough, MA 01752 
RE: The tariff classification of Heparin HyperD 20 m, Heparin HyperD M, 


Blue Ceramic HyperD , Lysine Ceramic HyperD , and Methyl Ceramic 
HyperD chromatographic media, in bulk form, from France 


DEAR MR. SCHMUTZ: 

In your letter dated August 19, 1998, you requested a tariff classification 
ruling. Technical information was submitted. We apologize for the delay in 
our response. 

Heparin HyperD 20 m (Part #200750), Heparin HyperD M (Part 
#200290), Blue Ceramic HyperD (Part #200310), and Lysine Ceramic 
HyperD (Part #200590) are characterized as affinity chromatographic me- 
dia, while Methyl Ceramic HyperD (Part #200510) is a hydrophobic interac- 
tion chromatographic (HIC) medium. All are in bulk form. 

According to the technical information you submitted, Ceramic HyperD 
media are a range of chromatographic sorbents used for the purification and 
preparation of protein substances in the laboratory or in industry, the final 
destination being related to the particle size and particle size distribution 
(small particles are used at laboratory scale, large particles for high produc- 
tivity at industrial scale). They are designed for separation in aqueous solu- 
tions. 

In general, Ceramic HyperD media are composite materials in bead form 
consisting of a co-polymeric crosslinked network (hydrogel) distributed in- 
side the pores of a rigid, mineral (mixture of sintered zirconium and calcium 
silicates) “ceramic” support (substrate). The substrate acts as a solid skel- 
eton, while the hydrogel polymer governs the exchange mechanism for mac- 
romolecule or particle adsorption. The polymer provides a tridimensional 
network for the capture of separated molecules. It is insoluble in any sol- 
vent, thus preventing the loss of any captured molecules. Affinity ligands 
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are chemically attached to the hydrogel polymers at one end, leaving the 
other end free to react with the targeted substance to form a complex or co- 
ordination compound with that substance. The presence of specific ligands 
induces, at given pH and ionic strength conditions, a selective adsorption, 
through the bead-hydrogel structure carrying the ligand, of molecules such 
as proteins. The adsorbed proteins can then be selectively eluted at precise 
conditions designed for affinity separation. 

Heparin HyperD 20 m and Heparin HyperD M utilize a heparin ligand 
which specifically interacts with biological products that bind to heparin, 
such as coagulating factors, growth factors, lipoproteins, etc. These products 
appear to be particularly efficacious in the purification and production of 
Antithrombin III. Blue Ceramic HyperD utilizes a Basilen Blue dye as the 
ligand. This dye bears a specific site that mimics bilirubin and, therefore, 
binds to albumin. Lysine Ceramic HyperD has an amino acid ligand (lysine). 
Generally, amino acid chemistry media are utilized in production of serum 
proteins, peptides, enzymes, etc. 

The Methyl Ceramic HyperD is a medium filled with hydrophobic (-CH3) 
functionalized hydrogel. This product has broad application in the purifica- 
tion of proteins. 

The applicable subheading for the Heparin HyperD 20 ~ Heparin 
HyperD M, Blue Ceramic HyperD , Lysine Ceramic HyperD , ana Methyl 
Ceramic HyperD will be 3822.00.5090, Harmonized Tariff Schedule of the 
United States (HTS), which provides for “[d]iagnostic or laboratory reagents 
on a backing and prepared diagnostic or laboratory reagents whether or not 
on a backing, other than those of heading 3002 or 3006: [o]ther: [o]ther.” The 
rate of duty will be 1 percent ad valorem. This merchandise may be subject 
to the requirements of the Federal Food, Drug, and Cosmetic Act, which is 
administered by the U.S. Food and Drug Administration. You may contact 
them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone number 
(301)443-6553. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Harvey Kuperstein at 212-466-5770. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967094 
CLA-2 RR:CTF: TCM 967094AM 
CATEGORY: CLASSIFICATION 

TARIFF NO.: 3906.90.50 


Mr. ARNAUD SCHMUTZ 
BIOSEPRA INC. 

111 Locke Drive 
Marlborough, MA 01752 


RE: HQ 962429; Protein A HyperD, Protein A HyperD 20 pm and Protein A 
Ceramic HyperD F chromatography media 


DEAR MR. SCHMUTZ: 

This is in reference to Headquarters Ruling Letter (HQ) 962429, dated Oc- 
tober 13, 1999, regarding the classification of Protein A HyperD, Protein A 
HyperD 20 ?m and Protein A Ceramic HyperD F chromatography media, 
pursuant to the Harmonized Tariff Schedule of the United States (HTSUS). 
In HQ 962429, we revoked New York ruling Letter (NY) 890709, dated Octo- 
ber 13, 1999, which classified the merchandise in subheading 3822.00.10, as 
a reagent containing antigens, and classified the merchandise in subheading 
3822.00.5090, HTSUS is a reagent not containing antigens. We have re- 
viewed the ruling and find it to be incorrect in that the merchandise is not a 
reagent. We propose to revoke it. 


FACTS: 
In HQ 962429, we described the products thus: 


‘Protein A HyperD’ chromatography medium consists of polystyrene 
beads bound to a number of Protein A ligands. ‘ProteinA Ceramic 
HyperD F’ and ‘ProteinA Ceramic HyperD 20 pm’ differ from ‘Protein A 
HyperD’ in that the bead substrate is a composite material of mineral 
ceramic and copolymer rather than polystyrene. Protein A ligands bind 
selectively to immunoglobulin G such that protein A based chromatogra- 
phy media are useful in column separation processes. 


The importer’s technical information states: 


Ceramic HyperD affinity media are composite materials in bead form 
constituted of a co-polymeric crosslinked network distributed inside the 
pores of mineral ceramic composite particles. . . . 


Mineral ceramic composite material acts as a solid skeleton, while poly- 
mer moity governs the exchange mechanism for macromolecule or par- 
ticle adsorption. Mineral moiety is a mixture of sintered zirconium and 
calcium silicates obtained at very high temperature. The mineral sur- 
face is totally covered by a layer of organic polymer to revent any non- 
specific adsorption. 


The hydrogel copolymer—carrying adsorption sites—is constructed by 
an in situ radical co-polymerization in association with cross-linking 
agents. The role of a crosslinker is to provide a tridimensional network 
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insoluble in any solvent thus preventing any possible leakage of poly- 
meric chains when in use. Affinity ligands are chemically attached onto 
the hydrogel 


ISSUE: 


Are chromotography sorbents “analytical reagents” of heading 3822, 
HTSUS, or are they classified as to their essential character as “acrylic poly- 
mers” in heading 3906, HTSUS? 


LAW AND ANALYSIS: 


Merchandise imported into the United States is classified under the 
HTSUS. Tariff classification is governed by the principles set forth in the 
General Rules of Interpretation (GRIs) and, in the absence of special lan- 
guage or context which requires otherwise, by the Additional U.S. Rules of 
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation 
are part of the HTSUS and are to be considered statutory provisions of law 
for all purposes. 

GRI 1 requires that classification be determined first according to the 
terms of the headings of the tariff schedule and any relative section or chap- 
ter notes and, unless otherwise required, according to the remaining GRIs 
taken in order. GRI 6 requires that the classification of goods in the sub- 
headings of headings shall be determined according to the terms of those 
subheadings, any related subheading notes and mutatis mutandis, to the 
GRIs. 

In understanding the language of the HTSUS, the Explanatory Notes 
(ENs) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, although not dispositive or legally binding, provide a 


commentary on the scope of each heading, and are generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


3822 Diagnostic or laboratory reagents on a backing and pre- 
pared diagnostic or laboratory reagents, whether or not on 
a backing, other than those of heading 3002 or 3006; certi- 
fied reference materials: 


Diagnostic or laboratory reagents on a backing, pre- 
pared diagnostic or laboratory reagents, whether or not 
on a backing, other than those of heading 3002 or 3006: 


3822.00.50 Other 


3906 Acrylic polymers in primary forms: 
3906.90 Other 
Other 
3906.90.5000 Other 
EN 38.22 states, in pertinent part, the following: 


This heading covers diagnostic or laboratory reagents on a backing, pre- 
pared diagnostic or laboratory reagents, other than diagnostic reagents 
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of heading 30.02 or diagnostic reagents designed to be administered to 
the patient and blood grouping reagents of heading 30.06. . . . Prepared 
laboratory reagents include not only diagnostic reagents, but also other 
analytical reagents used for purposes other than detection or diagnosis. 
Prepared diagnostic and laboratory reagents may be used in medical, 
veterinary, scientific or industrial laboratories, in hospitals, in industry, 
in the field or, in some cases, in the home. 


In HQ 962429, we classified these substances as analytical reagents under 
GRI 1. We now believe this is incorrect. A reagent is “a substance employed 
as a test to determine the presence of some other substance by means of the 
reaction which is produced. Now, any substance employed in chemical reac- 
tions.” The Compact Oxford English Dictionary, Second Edition ( p. 271, 
1991). Such substances are also called reactants. A reactant is defined as “a 
substance that is consumed in the course of a chemical reaction. It is some- 
times known, especially in the older literature, as a reagent, but this term is 
better used in a more specialized sense as a test substance that is added toa 
system in order to bring about a reaction or to see whether a reaction occurs 
(e.g. an analytical reagent).” Compendium of Chemical Terminology, IUPAC 
Recommendations, Second Edition. (p. 342, 1997). 

Typically, a reagent is mixed with another chemical, reacts with it, and is 
consumed in that reaction, creating a different set of chemicals. For in- 
stance, silver nitrate is a reagent used for the detection of certain halide 
ions (chloride, iodide, bromide), particularly for chloride. When clear silver 
nitrate and sodium chloride solutions are combined, the silver and chloride 
ions react with one another to form a silver chloride solid precipitate and a 
solution of sodium nitrate. Hence, the addition of silver nitrate to a clear so- 
dium chloride solution allows one to detect the presence of chloride in the so- 
lution, because the white silver chloride precipitate could not have formed 
without its presence. 

Separation media are not involved in such a reaction. Although separation 
media may contribute to the analysis of mixtures by separating them into 
their constituent parts, there is no chemical reaction that consumesthe “re- 
agent.” Rather, the instant sorbents are used in “adsorption chromatogra- 
phy,” the “separation of a chemical mixture (gas or liquid) by passing it over 
an adsorbent bed which adsorbs different compounds at different rates.” 
“Adsorption” is defined as “the surface retention of solid, liquid, or gas mol- 
ecules, atoms, or ions by a solid or liquid... .” McGraw-Hill Dictionary of 
Scientific and Technical Terms, Fifth Ed., Parker, Sybil P., ed. (1994, p. 38). 
While the ENs specifically include a seemingly broad spectrum of reagents, 
including “other analytical reagents used for purposes other than detection 
or diagnosis,” separation media cannot be considered a reagent, analytical or 
otherwise, as explained above. 

The HQ ruling recognizes that the substances are composite goods, yet 
fails to proceed to GRI 3 in classifying the substances. Cross-linked poly- 
meric hydrogel is classifiable in heading 3906, HTSUS, as an “acrylic poly- 
mer,” and the porous ceramic substrate of zirconia and calcium silicates is 
classifiable elsewhere. 

The hydrogel completely encloses the substrate. Therefore, the nature of 
each sorbent product only depends upon the composition of the hydrogel and 
is not affected by any potential chromatographic activity of the substrate. 
The hydrogel contains the ligand that captures the intended molecule 
whereas the porous mineral ceramic particles act as a rigid skeleton that 
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improves the functioning of these products as chromatography media. 
Hence, under GRI 3(b), the essential character of the separation media is 
imparted by the hydrogel. This means that for Protein A HyperD, Protein A 
HyperD 20 pm and Protein A Ceramic HyperD F chromatography media, 
only heading 3906, HTSUS, the provision for “acrylic polymer” describes the 
material that gives the product its essential character. 


HOLDING: 


By application of GRI 3(b), Protein A HyperD, Protein A HyperD 20 pm 
and Protein A Ceramic HyperD F chromatography media, in bulk form, are 
classified in subheading 3906.90.50, HTSUS, the provision for “Acrylic poly- 
mers in primary forms: Other: Other: Other.” The duty rate is 4.2% ad valo- 
rem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 
HQ 962429 is revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Frank Cantone, Harvey Kuperstein 
NCSD 


| a —— 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967095 

CLA-2 RR: CTF:TCM 967095AM 
CATEGORY: CLASSIFICATION 
TARIFF NO.: 3822.00.50, 3914.00.60 


Mr. ARNAUD SCHMUTZ 

BIOSEPRA INC. 

111 Locke Drive 

Marlborough, MA 01752 

RE: New York Ruling Letter D84807; Heparin HyperD® 20pm, Heparin 
HyperD® M, Blue Ceramic HyperD®, Lysine Ceramic HyperD® and 
Methyl Ceramic HyperD® chromatographic media, in bulk form, from 
France. 

DEAR PoRT DIRECTOR: 

This is in reference to New York Ruling Letter (NY) D84807, dated De- 
cember 9, 1998, regarding the classification of Heparin HyperD® 20pm, 
Heparin HyperD® M, Blue Ceramic HyperD®, Lysine Ceramic HyperD® 
and Methyl Ceramic HyperD® chromatographic media, in bulk form, from 
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France, pursuant to the Harmonized Tariff Schedule of the United States 
(HTSUS). We have reviewed the ruling and find it to be incorrect. We pro- 
pose to revoke it. 


FACTS: 
In NY D84807, we described the products thus: 


Heparin HyperD 20 m (Part #200750), Heparin HyperD M (Part 
#200290), Blue Ceramic HyperD (Part #200310), and Lysine Ceramic 
HyperD (Part #200590) are characterized as affinity chromatographic 
media, while Methyl Ceramic HyperD (Part #200510) is a hydrophobic 
interaction chromatographic (HIC) medium. All are in bulk form. 


According to the technical information you submitted, Ceramic HyperD 
media are a range of chromatographic sorbents used for the purification 
and preparation of protein substances in the laboratory or in industry, 
the final destination being related to the particle size and particle size 
distribution (small particles are used at laboratory scale, large particles 
for high productivity at industrial scale). They are designed for separa- 
tion in aqueous solutions. 


In general, Ceramic HyperD media are composite materials in bead 
form consisting of a co-polymeric crosslinked network (hydrogel) distrib- 
uted inside the pores of a rigid, mineral (mixture of sintered zirconium 
and calcium silicates) “ceramic” support (substrate). The substrate acts 
as a solid skeleton, while the hydrogel polymer governs the exchange 
mechanism for macromolecule or particle adsorption. The polymer pro- 
vides a tridimensional network for the capture of separated molecules. 
It is insoluble in any solvent, thus preventing the loss of any captured 
molecules. Affinity ligands are chemically attached to the hydrogel poly- 
mers at one end, leaving the other end free to react with the targeted 
substance to form a complex or coordination compound with that sub- 
stance. The presence of specific ligands induces, at given pH and ionic 
strength conditions, a selective adsorption, through the bead-hydrogel 
structure carrying the ligand, of molecules such as proteins. The 
adsorbed proteins can then be selectively eluted at precise conditions 
designed for affinity separation. 


Heparin HyperD 20 m and Heparin HyperD M utilize a heparin ligand 
which specifically interacts with biological products that bind to 
heparin, such as coagulating factors, growth factors, lipoproteins, etc. 
These products appear to be particularly efficacious in the purification 
and production of Antithrombin III. Blue Ceramic HyperD utilizes a 
Basilen Blue dye as the ligand. This dye bears a specific site that mim- 
ics bilirubin and, therefore, binds to albumin. Lysine Ceramic HyperD 
has an amino acid ligand (lysine). Generally, amino acid chemistry me- 
dia are utilized in production of serum proteins, peptides, enzymes, etc. 


The Methyl Ceramic HyperD is a medium filled with hydrophobic 
(-CH3) functionalized hydrogel. This product has broad application in 
the purification of proteins. 

We classified the merchandise in subheading 3822.00.5090, HTSUS, 
which provides for “[d]iagnostic or laboratory reagents on a backing and pre- 
pared diagnostic or laboratory reagents whether or not on a backing, other 
than those of heading 3002 or 3006: [o]ther: [o]ther.” 
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ISSUE: 

Are chromotography sorbents “analytical reagents” of heading 3822, 
HTSUS, or are they classified as to their essential character as “acrylic poly- 
mers” in heading 3906, HTSUS. 


LAW AND ANALYSIS: 


Merchandise imported into the United States is classified under the 
HTSUS. Tariff classification is governed by the principles set forth in the 
General Rules of Interpretation (GRIs) and, in the absence of special lan- 
guage or context which requires otherwise, by the Additional U.S. Rules of 
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation 
are part of the HTSUS and are to be considered statutory provisions of law 
for all purposes. 

GRI 1 requires that classification be determined first according to the 
terms of the headings of the tariff schedule and any relative section or chap- 
ter notes and, unless otherwise required, according to the remaining GRIs 
taken in order. GRI 6 requires that the classification of goods in the sub- 
headings of headings shall be determined according to the terms of those 
subheadings, any related subheading notes and mutatis mutandis, to the 
GRis. 

In understanding the language of the HTSUS, the Explanatory Notes 
(ENs) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


3822 Diagnostic or laboratory reagents on a backing and pre- 
pared diagnostic or laboratory reagents, whether or not on 
a backing, other than those of heading 3002 or 3006; certi- 


fied reference materials: 


Diagnostic or laboratory reagents on a backing, pre- 
pared diagnostic or laboratory reagents, whether or not 
on a backing, other than those of heading 3002 or 3006: 


3822.00.50 Other 


3906 Acrylic polymers in primary forms: 
3906.90 Other 
Other 
3906.90.5000 Other 
EN 38.22 states, in pertinent part, the following 


This heading covers diagnostic or laboratory reagents on a backing, pre- 
pared diagnostic or laboratory reagents, other than diagnostic reagents 
of heading 30.02 or diagnostic reagents designed to be administered to 
the patient and blood grouping reagents of heading 30.06. ... Prepared 
laboratory reagents include not only diagnostic reagents, but also other 
analytical reagents used for purposes other than detection or diagnosis. 
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Prepared diagnostic and laboratory reagents may be used in medical, 
veterinary, scientific or industrial laboratories, in hospitals, in industry, 
in the field or, in some cases, in the home. 


In NY D84807, we classified the subject merchandise as analytical re- 
agents under GRI 1. We now believe this is incorrect. A reagent is “a sub- 
stance employed as a test to determine the presence of some other substance 
by means of the reaction which is produced. Now, any substance employed in 
chemical reactions.” The Compact Oxford English Dictionary, Second Edi- 
tion ( p. 271, 1991). Such substances are also called reactants. A reactant is 
defined as “a substance that is consumed in the course of a chemical reac- 
tion. It is sometimes known, especially in the older literature, as a reagent, 
but this term is better used in a more specialized sense as a test substance 
that is added to a system in order to bring about a reaction or to see whether 
a reaction occurs (e.g. an analytical reagent).” Compendium of Chemical Ter- 
minology, IUPAC Recommendations, Second Edition. (p. 342, 1997). 

Typically, a reagent is mixed with another chemical, reacts with it, and is 
consumed in that reaction, creating a different set of chemicals. For in- 
stance, silver nitrate is a reagent used for the detection of certain halide 
ions (chloride, iodide, bromide), particularly for chloride. When clear silver 
nitrate and sodium chloride solutions are combined, the silver and chloride 
ions react with one another to form a silver chloride solid precipitate and a 
solution of sodium nitrate. Hence, the addition of silver nitrate to a clear so- 
dium chloride solution allows one to detect the presence of chloride in the so- 
lution, because the white silver chloride precipitate could not have formed 
without its presence. 

Separation media are not involved in such a reaction. Although separation 
media may contribute to the analysis of mixtures by separating them into 
their constituent parts, there is no chemical reaction that consumesthe “re- 
agent.” Rather, the instant sorbents are used in “adsorption chromatogra- 
phy,” the “separation of a chemical mixture (gas or liquid) by passing it over 
an adsorbent bed which adsorbs different compounds at different rates.” 
“Adsorption” is defined as “the surface retention of solid, liquid, or gas mol- 
ecules, atoms, or ions by a solid or liquid... .” McGraw-Hill Dictionary of 
Scientific and Technical Terms, Fifth Ed., Parker, Sybil P., ed. (1994, p. 38). 
While the ENs specifically include a seemingly broad spectrum of reagents, 
including “other analytical reagents used for purposes other than detection 
or diagnosis,” separation media cannot be considered a reagent, analytical or 
otherwise, as explained above. 

The NY ruling recognizes that the substances are composite goods, yet 
fails to proceed to GRI 3 in classifying the substances. Cross-linked poly- 
meric hydrogel is classifiable in heading 3906, HTSUS, as an “acrylic poly- 
mer,” and the porous ceramic substrate of zirconia and calcium silicates is 
classifiable elsewhere. 

The hydrogel completely encloses the substrate. Therefore, the nature of 
each sorbent product only depends upon the composition of the hydrogel and 
is not affected by any potential chromatographic activity of the substrate. 
The hydrogel contains the ligand that captures the intended molecule 
whereas the porous mineral ceramic particles act as a rigid skeleton that 
improves the functioning of these products as chromatography media. 
Hence, under GRI 3(b), the essential character of the separation media is 
imparted by the hydrogel. This means that for the non-ion exchangers, 
Methyl Ceramic HyperD®, Heparin HyperD® 20pm, Heparin HyperD® M, 
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Blue Ceramic HyperD®, Lysine Ceramic HyperD® chromatographic media, 
only heading 3906, HTSUS, the provision for “acrylic polymer” describes the 
material that gives the product its essential character. 

Hence, Methyl Ceramic HyperD®, Heparin HyperD® 20pm, Heparin 
HyperD® M, Blue Ceramic HyperD®, and Lysine Ceramic HyperD® chro- 
matographic media are all classified in subheading 3906.90.50, HTSUS, the 
provision for “Acrylic polymers in primary forms: Other: Other: Other.” 
HOLDING: 

By application of GRI 3(b), Methyl Ceramic HyperD®, Heparin HyperD® 
20m, Heparin HyperD® M, Blue Ceramic HyperD®, and Lysine Ceramic 
HyperD® chromatographic media are all classified in subheading 
3906.90.50, HTSUS, the provision for “Acrylic polymers in primary forms: 
Other: Other: Other.” The duty rate is 4.2% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 

NY D84807 is revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


cc: Frank Cantone, Harvey Kuperstein 
NCSD 


a 
19 CFR PART 177 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF MICROWAVE 
POPCORN 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of ruling letter and revocation of 
treatment relating to the classification of microwave popcorn. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is re- 
voking a ruling letter pertaining to the tariff classification of micro- 
wave popcorn and revoking any treatment previously accorded by 
CBP to substantially identical transactions. Notice of the proposed 
revocation was published in the Customs Bulletin of January 4, 
2006, Vol. 40, No. 2. One comment was received. 
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EFFECTIVE DATE: Merchandise entered or withdrawn from 
warehouse for consumption on or after May 14, 2006. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, 
Tariff Classification and Marking Branch, 202-572-8778. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on January 4, 2006, in the Customs Bulletin, Volume 40, 
Number 2, proposing to revoke New York Ruling Letter (NY) 
H83710, dated July 16, 2001, pertaining to the tariff classification of 
microwave popcorn under the Harmonized Tariff Schedule of the 
United States (HTSUS). One comment was received in reply to the 
notice. The points raised in that comment have been addressed in 
the ruling. 

In NY H83710, dated July 16, 2001, the classification of a product 
commonly referred to as microwave popcorn was determined to be in 
subheading 1005.90.4040, HTSUS, which provides for corn (maize), 
other, other, popcorn. Since the issuance of that ruling, CBP has had 
a chance to review the classification of this merchandise and has de- 
termined that the classification is in error. Because of the addition of 
other ingredients to the microwave corn, the product constitutes a 
preparation of corn kernels for popping and is properly classified in 
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subheading 2008.19.9090, HTSUS, which provides for, among other 
things, nuts and other seeds, otherwise prepared or preserved. 

As stated in the proposal notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during the notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of this 
notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY H83710, 
and any other ruling not specifically identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth 
in Headquarters Ruling Letter (HQ) 967900 (see “Attachment” to 
this document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP 
is revoking any treatment previously accorded by CBP to substan- 


tially identical transactions. 
In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


Dated: February 27, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967900 

February 27, 2006 

CLA-2 RR:CTF:TCM 967900ptl 
CATEGORY: Classification 
TARIFF NO.: 2008.19.9090 


Ms. ANDREA MILLER 
Costco WHOLESALE 
999 Lake Drive 

Issaquah, WA 98027 


RE: Microwave Buttered Popcorn; Revocation of NY H83710 


DEAR MS. MILLER: 

On July 16, 2001, the Customs and Border Protection (CBP) National 
Commodity Specialist Division, in New York, issued New York Ruling Letter 
(NY) H83710 to you classifying “Act II” brand microwave buttered popcorn 
under the Harmonized Tariff Schedule of the United States (HTSUS), in 
subheading 1005.90.4040, HTSUS, which provides for corn (maize), other, 
other, popcorn. CBP has had occasion to review that ruling and, for the rea- 
sons stated below, has determined that it is in error. This letter revokes NY 
H83710 and provides the correct classification for microwave buttered pop- 
corn. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by Title VI, a notice was published in the January 4, 2006, CUS- 
TOMS BULLETIN, Volume 40, Number 2, proposing to modify NY H83710, 


and to revoke any treatment accorded to substantially identical transac- 
tions. One comment was received in response to the notice. Points raised in 
that comment are discussed below. 


FACTS: 


The “Act II” brand popcorn products under consideration in NY H83710 
are available in three flavors. “Butter” popcorn contains popcorn (maize), 
partially hydrogenated vegetable oil, salt, natural flavoring, and achiote 
(coloring). “Extra butter” popcorn contains popcorn (maize), partially hydro- 
genated vegetable oil, salt, natural and artificial flavoring, and achiote. 
“Natural” popcorn contains popcorn (maize), partially hydrogenated veg- 
etable oil, and salt. The flavorings and seasonings are packaged together 
with the popcorn in individual 99 gram packages that are designed to be 
heated in a microwave. The individual! packages will be sold in boxes con- 
taining 28 packages. 


ISSUE: 


Whether individual packages of popcorn mixed with other ingredients for 
use in microwave ovens are preparations for purposes of heading 2008? 


LAW AND ANALYSIS: 


Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
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on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes may be utilized. The 
Explanatory Notes (ENs), although not dispositive or legally binding, pro- 
vide a commentary on the scope of each heading of the HTSUS, and are the 
official interpretation of the Harmonized System at the international level. 
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS subheadings under consideration are as follows: 


1005 Corn (maize): 


1005.90 Other: 


1005.90.40 Other 
1005.90.4040 Popcorn 


2008 Fruit, nuts and other edible parts of plants, otherwise pre- 
pared or preserved, whether or not containing added sugar 
or other sweetening matter or spirit, not elsewhere speci- 
fied or included: 


Nuts, peanuts (ground-nuts) and other seeds, whether 
or not mixed together: 


2008.19 Other, including mixtures: 


Other, including mixtures: 
2008.90.90 Other 
2008.19.9090 Other 


As imported, the packages of microwave popcorn consist of kernels of corn 
(maize) that have been mixed with specific proportions of partially hydroge- 
nated vegetable oil, salt, natural or artificial flavoring, and, in some, achiote 
(coloring). These packages are marketed to consumers who will purchase 
and use the products as offered, without any further preparation on their 
part other than cooking in the microwave. 

According to Note 1 (b) to Chapter 10, grains which have been hulled or 
otherwise worked are excluded from Chapter 10. Additionally, the General 
Explanatory Notes to Chapter 10 provide, in relevant part, that “This Chap- 
ter covers cereal grains only. ” Since the popcorn at issue has been pre- 
pared by being mixed with partially hydrogenated vegetable oil, salt, and 
other ingredients, they are excluded from Chapter 10 and they should not be 
classified in subheading 1005.90.4040, HTSUS. 

It is CBP’s opinion that the specific ingredient composition of these prod- 
ucts has advanced the popcorn from being mixtures of popcorn kernels and 
other ingredients to products that are preparations consisting of popcorn 
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kernels with specific additional ingredients which are designed to impart a 
specific taste or flavor to the finished product. 

CBP received a comment in response to the Notice of Proposed Revocation 
published in the Customs Bulletin which argues for the correctness of the 
original ruling. The commenter asserts that the products have been put up 
for the convenience of the consumer. He argues that the products should be 
classified by virtue of the essential character of the product, which, it is 
claimed to be imparted by the popcorn kernels. The commenter claims that 
the popcorn kernels have not been “prepared or preserved” but have simply 
“been packed with other ingredients.” 

In support of this position, the commenter refers to several CBP rulings. 
However, the cited rulings do not support his position. One ruling, NY 
H88884, dated March 6, 2002, classified tuna products packed with mari- 
nade in pouches. The commenter correctly points out that the product was 
classified in “the HTS Heading 1604 provisions covering fish.” Chapter 16 
covers prepared foodstuffs. The fish that has not been prepared is classified 
in chapter 3. 

Similarly, other rulings cited cover pasta or noodles packaged with either 
a cheese sauce mix (NY K81125, dated November 19, 2003), tomato sauce 
and cheese (NY 184166, dated August 2, 2002), or a sauce preparation (NY 
G81337, dated September 13, 2000). In all these rulings, the products con- 
stituted “sets” in which the ingredients were packaged for use together, but 
were not mixed together as are the subject popcorn kernels and the oil, salt 
and flavorings inside the microwave package. In HQ 950891, dated March 
26, 1992, CBP conducted a similar analysis classifying three varieties of rice 
soup meals as sets. Each variety consisted of three separate packets of rice, 
soup stock, and either an eel, mushroom or bamboo shoot packet. CBP held 
that the products were sets consisting of separate items put up together to 
meet a particular need, with the rice component imparting the essential 
character. Here, again, the ingredients were not mixed at importation, but 
were mixed by the consumer during final preparation. 

For instances where CBP has ruled that, because of the mixing of ingredi- 
ents and seasonings, a preparation has been created for tariff purposes, see 
HQ 953651, dated June 16, 1993, concerning jambalaya and curry prepara- 
tions consisting of rice, spices and vegetables. Also, NY L80537, dated No- 
vember 8, 2004, concerning mixtures of dry ingredients for soup packaged 
together in sealed pouches, and NY D80053, dated August 10, 1998, a dry 
lentil soup mix. Both of these rulings classified the products in chapter 21 as 
preparations, in spite of the fact that each “soup” contained a specific, identi- 
fiable ingredient that characterized that particular soup. 

A further rationale supporting CBP’s classification of packages of micro- 
wave popcorn as a preparation can be found in the opinions of the Court of 
International Trade and the U.S. Court of Appeals for the Federal Circuit. 
See Orlando Food Corp. v. United States, 21 Ct. Int’ Trade 187 (1997); affd 
140 F.3d 1437 (Fed. Cir. 1998). In Orlando Foods, the addition of salt, citric 
acid and a basil leaf caused canned tomato products to be classified as goods 
that have the character of preparations for sauces, rather than tomatoes. In 
the instant situation, the addition of oil, salt and flavorings to the popcorn 
kernels has changed the character of the product to one that is more than 
kernels of popcorn. Also, the added ingredients distinguish the different 
styles from each other. 
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In the microwave popcorn, the popcorn kernels have been prepared for use 
by the consumer by having been combined and packaged with oil, salt and 
flavorings. Even if the kernels were to be removed before being popped, 
which is not how they are intended to be used, they would retain some of the 
oil, salt and flavorings. The instant popcorn kernels in the microwave pack- 
ages are not the same popcorn kernels found in jars or plastic bags of pop- 
corn. 

Based on this analysis, we disagree with the commenter’s proposition and 
conclude that the microwave popcorn packages are preparations provided 
for in heading 2008, HTSUS, which provides for “fruit, nuts and other edible 
parts of plants, otherwise prepared or preserved, whether or not containing 
added sugar or other sweetening matter or spirit, not elsewhere specified or 
included.” 


HOLDING: 


Microwave popcorn packages consisting of popcorn (maize), partially hy- 
drogenated vegetable oil, natural and/or artificial flavor and, possibly, color- 
ing, and salt, and designed for use with microwave ovens are classified in 
subheading 2008.19.9090, HTSUS, which provides for “Fruit, nuts and other 
edible parts of plants, otherwise prepared or preserved, whether or not con- 
taining added sugar or other sweetening matter or spirit, not elsewhere 
specified or included: Nuts, peanuts (ground-nuts) and other seeds, whether 
or not mixed together: Other, including mixtures: Other, including mixtures: 
Other, Other.” The 2006 duty rate is 17.9% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 

NY H83710, dated July 16, 2001, is revoked. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after publication in the CUSTOMS BULLETIN. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


eetnemmineneer since eeeeeee 
19 CFR PART 177 


MODIFICATION OF ONE RULING LETTER, REVOCATION 
OF TWO RULING LETTERS, AND REVOCATION OF 
TREATMENT RELATING U. S. CUSTOMS AND BORDER 
PROTECTION 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of modification of a tariff classification ruling let- 
ter, revocation of two tariff classification ruling letters, and revoca- 
tion of treatment relating to the classification of certain braids in the 
piece. 
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SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182,107 Stat. 2057), this notice advises 
interested parties that U.S. Customs and Border Protection (CBP) is 
modifying one ruling letter and revoking two ruling letters relating 
to the tariff classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of certain braids in the piece. Similarly, 
CBP is revoking any treatment previously accorded by it to substan- 
tially identical transactions. Notice proposing these actions and in- 
viting comments on their correctness was published in the Customs 
Bulletin, Volume 40, Number 2, on January 4, 2006. No comments 
were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after May 
14, 2006. 


FOR FURTHER INFORMATION CONTACT: Brian Barulich, 
Tariff Classification and Marking Branch, Commercial Trade and 
Facilitation Division, Office of Regulations and Rulings, at (202) 
572-8883. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to modify New York Ruling Letter (NY) H87352, dated February 19, 
2002, and to revoke NY J82797, dated April 10, 2003, and NY 
J82793, dated April 9, 2003, was published in the Customs Bulletin, 
Volume 40, Number 2, on January 4, 2006. No comments were re- 
ceived in response to this notice. As stated in the proposed notice, 
the modification and revocation will cover any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
CBP has undertaken reasonable efforts to search existing databases 
for rulings in addition to the ones identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved with substantially iden- 
tical transactions should have advised CBP during the notice period. 
An importer’s failure to advise CBP of substantially identical trans- 
actions or of a specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of the 
final decision on this notice. 

In NY H87352, NY J82797, and J82793, CBP classified several ar- 
ticles of braided construction incorporating metallic strip in heading 
5605, HTSUS, which provides for: “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 
5405, combined with metal in the form of thread, strip or powder or 
covered with metal.” Based on our review of each ruling, the HTSUS, 
and the Explanatory Notes for Heading 5605 and Heading 5808, we 
now believe that these articles are properly classified in heading 
5808, which provides for: “Braids in the piece; ornamental trim- 
mings in the piece, without embroidery, other than knitted or cro- 
cheted; tassels, pompons and similar articles.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY H87352 
and revoking NY J82797 and NY J82793 and any other ruling not 
specifically identified that is contrary to the determination set forth 
in this notice to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in Headquarters Ruling Letter 
(HQ) 967828, HQ 967829, and HQ 967830, respectively, which are 
set forth as attachments to this notice. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), CBP is revoking any treatment previously ac- 
corded by CBP to substantially identical transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after its publication in the Customs Bulletin. 


DATED: February 27, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


I 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967828 
FEBRUARY 27, 2006 
CLA-—2 RR:CR:TE 967828 BtB 
CATEGORY: Classification 
TARIFF NO.: 5808.10.9000 
Ms. YOLANDA S. MASSEY 
IMPORT MANAGER 
Michaels Stores, Inc. 
8000 Bent Branch Dr. 
Irving, Texas 75063 
Re: Classification of braid in the piece; NY J82797 revoked 
DEAR Ms. MASSEY: 

On April 10, 2003, U.S. Customs and Border Protection (CBP) issued New 
York Ruling Letter (NY) J82797 to Michaels Stores, Inc. (“Michaels”). In NY 
J82797, CBP classified two articles identified as Vendor Style # MXT-12209, 
Sample A and Sample B, under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). 

Upon review of that ruling, we have found that the classifications pro- 
vided for these articles are incorrect. This ruling, Headquarters Ruling Let- 
ter (HQ) 967828, hereby revokes NY J82797 and sets forth the correct clas- 
sification of those samples. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103—182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY J82797 was 
published in the Customs Bulletin, Volume 40, Number 2, on January 4, 
2006. CBP received no comments during the notice and comment period that 
closed on February 3, 2006. 

FACTS: 


In NY J82797, Sample A and Sample B were described as follows: 
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Sample A is described as 100% polyester. It is composed of six gimped 
strands (a multifilament core wrapped by a strip) mixed with numerous 
strips. They are all braided together. It is flat and measures 1/8” across. 


Sample B is a braided nylon core sheathed in braided textile strip. It 
measures 1/16” in diameter. 


The strip in Sample A and Sample B is metallic. Both articles are made in 
Taiwan. In NY J82797, CBP classified Sample A and Sample B under sub- 
heading 5605.00.9000, HTSUSA, which provides for “Metalized yarn, 
whether or not gimped, being textile yarn, or strip or the like of heading 
5404 or 5405, combined with metal in the form of thread, strip or powder or 
covered with metal: Other.” 


ISSUE: 

Whether Sample A and Sample B were properly classified in heading 
5605, HTSUSA, as metalized yarns or are they classified as braid in the 
piece in heading 5808, HTSUSA. 


LAW AND ANALYSIS: 


Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
relative section or chapter notes.” If the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise re- 
quire, the remaining GRI may then be applied, in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the Harmonized System 
at the international level (for the 4 digit headings and the 6 digit subhead- 
ings) and facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI. While neither legally 
binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of 
the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989). 

Heading 5605, HTSUSA, provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 5405, com- 
bined with metal in the form of thread, strip or powder or covered with 
metal.” The ENs to heading 5605 state that, among other articles, the head- 
ing covers: 

(1) Yarn consisting of any textile material (including 
monofilament, strip and the like and paper yarn) com- 
bined with metal thread or strip, whether obtained by a pro- 
cess of twisting, cabling or by gimping, whatever the proportion of 
the metal present. .. . 


Braided constructions are not provided for in the terms of heading 5605 or 
mentioned in the ENs to that heading. 

Heading 5808, HTSUSA, however, does provide for braided constructions. 
In its entirety, the heading provides for: “Braids in the piece; ornamental 
trimmings in the piece, without embroidery, other than knitted or crocheted; 
tassels, pompons and similar articles.” The ENs to heading 5808 state that 
the products classified in the heading, among other articles, include: 
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(1) Flat or tubular braids. 


These are obtained by interlacing diagonally yarns, or the monofila- 
ment, strip and the like of Chapter 54. 


Braid is made on special machines known as braiding or spindle ma- 
chines. 


Varieties of braid include lacing (e.g., for boot or shoe laces), piping, 
soutache, ornamental cords, braided galloons, etc. Tubular braid may 
have a textile core. 


Braid is used for edging or ornamenting certain articles of apparel 
(e.g., decorative trim and piping) or furnishing articles (e.g., tiebacks for 
curtains), as sheathing for electrical wiring, for the manufacture of cer- 
tain shoes laces, anorak or track suit cords, cord belts for dressing 
gowns, etc. 


The construction of Sample A or Sample B is not obtained by twisting, ca- 
bling or by gimping. Rather, both are of braided construction. The articles 
are not yarns, but braids in the piece. They are, therefore, classified pursu- 
ant to GRI 1, under heading 5808, HTSUSA, which specifically provides for 
such articles. Both samples are classified in subheading 5808.10, which pro- 
vides for braids in the piece. 

We note that while Sample A and Sample B may not be strictly decorative, 
they are not as tightly plaited and compact as the braided articles of head- 
ing 5607, HTSUSA, and are not suitable for the uses set forth for articles 
classified in that heading (as twine, cordage, ropes or cables). See generally, 
HQ 965230, dated June 3, 2002. 

While a yarn that contains any amount of metal is regarded in its entirety 
as a “metalized yarn,” a braid of heading 5808, HTSUSA, that contains any 
amount of metal is not regarded in its entirety as being of metalized yarn. 
The metallic strip in Sample A and Sample B is considered textile for tariff 
purposes because it meets the dimensional requirements of man-made fiber 
textile strips set forth in Note 1(g) to Section XI, HTSUSA. 

As the braids at issue are classified under heading 5808, HTSUSA, and 
contain two or more textile materials, Subheading Note 2 to Section XI, 
HTSUSA, is applicable to them. Subheading Note 2, in pertinent part, 
states: 


2. (A) Products of chapters 56 to 63 containing two or more textile ma- 
terials are to be regarded as consisting wholly of that textile ma- 
terial which would be selected under note 2 to this section for the 
classification of a product of chapters 50 to 55 or of heading 5809 
consisting of the same textile materials. 


For the application of this rule: 


(a) Where appropriate, only the part which determines the clas- 
sification under general interpretative rule 3 shall be taken 
into account|.] 

Note 2 to Section XI, HTSUSA, in turn, states: 


Goods classifiable in chapters 50 to 55 or in heading 5809 or 5902 and of 
a mixture of two or more textile materials are to be classified as if con- 
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sisting wholly of that one textile material which predominates by 
weight over each other single textile material. 


Where braids in the piece of heading 5808, HTSUSA, are composed only of 
interlaced textile material, the braid is akin to fabric of headings 50 to 55 
and will be classified according to the textile material which predominates 
by weight pursuant to Note 2 to Section XI, HTSUSA. However, where 
braids in the piece of heading 5808, HTSUSA, are composed of an exterior 
braid of one material around a core of a different material, it is appropriate, 
pursuant to Subheading Note 2 to Section XI, HTSUSA, to take into account 
only the part which determines the classification of the braid under GRI 3. 
See HQ 957751, dated June 6, 1995. It would be in error to use chief weight 
alone to decide classification of the braid. Jd. Such braids constitute compos- 
ite goods. GRI 3(b) directs that for a composite good consisting of different 
materials, which cannot be classified by reference to GRI 3(a), classification 
shall be according to the component that imparts the essential character of 
the good. 

In the case at hand, Sample A is composed only of metalized material. 
Note that the gimped strands in the construction, individually, are consid- 
ered metalized yarns because their multifilament core is wrapped by metal- 
ized strip. Consequently, Sample A is classified in subheading 5808.10.9000, 
HTSUSA, which provides for: “Braids in the piece; ornamental trimmings in 
the piece, without embroidery, other than knitted or crocheted; tassels, 
pompons and similar articles: Braids in the piece: Other: Other.” 

Sample B, however, is composed of an exterior braid of metallic strip 
around a nylon core. Pursuant to Subheading Note 2 to Section XI, 
HTSUSA, it is appropriate to take into account only the part which deter- 
mines the classification of the braid under GRI 3. The braid cannot be classi- 
fied pursuant to GRI 3(a). Under GRI 3(b), the exterior metallic strip im- 
parts the essential character of the good. Sample B, therefore, is also 
classified in subheading 5808.10.9000, HTSUSA. 


HOLDING: 


The articles identified as Sample A and Sample B in NY J82797 are classi- 
fied in subheading 5808.10.9000, HTSUSA, which provides for: “Braids in 
the piece; ornamental trimmings in the piece, without embroidery, other 
than knitted or crocheted; tassels, pompons and similar articles: Braids in 
the piece: Other: Other.” The applicable column one, general duty rate under 
the 2006 HTSUSA is 4.2 percent ad valorem. Duty rates are provided for 
your convenience and are subject to change. The text of the most recent 
HTSUSA and the accompanying duty rates are provided on the world wide 
web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 

NY J82797, dated April 10, 2003, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 

Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967829 
FEBRUARY 27, 2006 
CLA-—2 RR:CR:TE 967829 BtB 
CATEGORY: Classification 
TARIFF NO.: 5808.10.9000 
Ms. YOLANDA S. MASSEY 
IMPORT MANAGER 
Michaels Stores, Inc. 
8000 Bent Branch Dr. 
Irving, Texas 75063 


Re: Classification of braid in the piece from Taiwan; NY J82793 revoked 


DEAR Ms. MASSEY: 

On April 9, 2003, U.S. Customs and Border Protection (CBP) issued New 
York Ruling Letter (NY) J82793 to Michaels Stores, Inc. (“Michaels”). In NY 
J82793, CBP classified an article from Taiwan identified as “Style MXT- 
12210” under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). 

Upon review of that ruling, we have found that the classification provided 
for this article is incorrect. This ruling, Headquarters Ruling Letter (HQ) 
967829, hereby revokes NY J82793 and sets forth the correct classification 
of the article. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY J82793 was 
published in the Customs Bulletin, Volume 40, Number 2, on January 4, 
2006. CBP received no comments during the notice and comment period that 
closed on February 3, 2006. 

FACTS: 

You submitted several samples of Style MXT-12210. The samples are iden- 
tical except for color. They are the type of fancy cord used to wrap gifts and 
for similar uses. 

In NY J82793, the Style MXT-12210 samples are described as: “. . . com- 
posed of a braided polyester core sheathed in a braid composed of six gimped 
strands (a multifilament cord wrapped by a metallic strip) mixed with nu- 
merous metallic strips, all braided together. ... They measure 1/8” in diam- 
eter.” While not stated in the ruling, Style MXT-12210 is not suitable for 
making or ornamenting headwear. 

In NY J82793, CBP classified style Style MXT-12210 under subheading 
5605.00.9000, HTSUSA, which provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 5405, com- 
bined with metal in the form of thread, strip or powder or covered with 
metal: Other.” 
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ISSUE: 

Whether the article identified as Style MXT-12210 is classified in heading 
5605, HTSUSA, as a metalized yarn or is it classified as a braid in the piece 
in heading 5808, HTSUSA. 


LAW AND ANALYSIS: 


Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
relative section or chapter notes.” If the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise re- 
quire, the remaining GRI may then be applied, in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the Harmonized System 
at the international level (for the 4 digit headings and the 6 digit subhead- 
ings) and facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI. While neither legally 
binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of 
the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989). 

Heading 5605, HTSUSA, provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 5405, com- 
bined with metal in the form of thread, strip or powder or covered with 
metal.” The ENs to heading 5605 state that, among other articles, the head- 
ing covers: 

(1) Yarn consisting of any textile material (including monofila- 
ment, strip and the like and paper yarn) combined with metal 
thread or strip, whether obtained by a process of twisting, cabling or 
by gimping, whatever the proportion of the metal present. . . . 


Braided constructions are not provided for in the terms of heading 5605 or 
mentioned in the ENs to that heading. 

Heading 5808, HTSUSA, however, does provide for braided constructions. 
In its entirety, the heading provides for: “Braids in the piece; ornamental 
trimmings in the piece, without embroidery, other than knitted or crocheted; 
tassels, pompons and similar articles.” The ENs to heading 5808 state that 
the products classified in the heading, among other articles, include: 


(1) Flat or tubular braids. 


These are obtained by interlacing diagonally yarns, or the monofila- 
ment, strip and the like of Chapter 54. 


Braid is made on special machines known as braiding or spindle ma- 
chines. 

Varieties of braid include lacing (e.g., for boot or shoe laces), piping, 
soutache, ornamental cords, braided galloons, etc. Tubular braid may 
have a textile core. 

Braid is used for edging or ornamenting certain articles of apparel 
(e.g., decorative trim and piping) or furnishing articles (e.g., tiebacks for 
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curtains), as sheathing for electrical wiring, for the manufacture of cer- 
tain shoes laces, anorak or track suit cords, cord belts for dressing 
gowns, etc. 


Style MXT-12210’s construction is not obtained by twisting, cabling or by 
gimping. Rather, it is of braided construction. The article is not yarn, but 
braid in the piece. It is, therefore, classified pursuant to GRI 1, under head- 
ing 5808, HTSUSA, which specifically provides for such articles. 

We note that while Style MXT-12210 may not be strictly decorative, it is 
not as tightly plaited and compact as the braided articles of heading 5607, 
HTSUSA, and is not suitable for the uses set forth for articles classified in 
that heading (as twine, cordage, ropes or cables). See generally, HQ 965230, 
dated June 3, 2002. 

While a yarn that contains any amount of metal is regarded in its entirety 
as a “metalized yarn,” a braid of heading 5808, HTSUSA, that contains any 
amount of metal is not regarded in its entirety as being of metalized yarn. 
The metallic strip in Style MXT-12210 is considered textile for tariff pur- 
poses because it meets the dimensional requirements of man-made fiber tex- 
tile strips set forth in Note 1(g) to Section XI, HTSUSA. 

As Style MXT-12210 is classified under heading 5808, HTSUSA, and con- 
tains two or more textile materials, Subheading Note 2 to Section XI, 
HTSUSA, is applicable to it. Subheading Note 2, in pertinent part, states: 


2. (A) Products of chapters 56 to 63 containing two or more textile mate- 
rials are to be regarded as consisting wholly of that textile material 
which would be selected under note 2 to this section for the classifi- 
cation of a product of chapters 50 to 55 or of heading 5809 consist- 


ing of the same textile materials. 

For the application of this rule: 

(a) Where appropriate, only the part which determines the classi- 
fication under general interpretative rule 3 shall be taken into 
account[.] 


Note 2 to Section XI, HTSUSA, in turn, states: 


Goods classifiable in chapters 50 to 55 or in heading 5809 or 5902 and of 
a mixture of two or more textile materials are to be classified as if con- 
sisting wholly of that one textile material which predominates by 
weight over each other single textile material. 


Where braids in the piece of heading 5808, HTSUSA, are composed only of 
interlaced textile material, the braid is akin to fabric of headings 50 to 55 
and will be classified according to the textile material which predominates 
by weight pursuant to Note 2 to Section XI, HTSUSA. However, where 
braids in the piece of heading 5808, HTSUSA, are composed of an exterior 
braid of one material around a core of a different material, it is appropriate, 
pursuant to Subheading Note 2 to Section XI, HTSUSA, to take into account 
only the part which determines the classification of the braid under GRI 3. 
See HQ 957751, dated June 6, 1995. It would be in error to use chief weight 
alone to decide classification of the braid. Id. Such braids constitute compos- 
ite goods. GRI 3(b) directs that for a composite good consisting of different 
materials, which cannot be classified by reference to GRI 3(a), classification 
shall be according to the component that imparts the essential character of 
the good. 
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In the case at hand, Style MXT-12210 is composed of metallic strands and 
strip around a polyester core. Pursuant to Subheading Note 2 to Section XI, 
HTSUSA, it is appropriate to take into account only the part which deter- 
mines the classification of the braid under GRI 3. The braid cannot be classi- 
fied pursuant to GRI 3(a). Under GRI 3(b), the exterior metallic material im- 
parts the essential character of the good. Style MXT-12210, therefore, is 
classified in subheading 5808.10.9000, HTSUSA. 


HOLDING: 


The article identified as Style MXT-12210 in NY J82793 is classified in 
subheading 5808.10.9000, HTSUSA, which provides for: “Braids in the 
piece; ornamental trimmings in the piece, without embroidery, other than 
knitted or crocheted; tassels, pompons and similar articles: Braids in the 
piece: Other: Other.” The applicable column one, general duty rate under the 
2006 HTSUSA is 4.2 percent ad valorem. Duty rates are provided for your 
convenience and are subject to change. The text of the most recent HTSUSA 
and the accompanying duty rates are provided on the world wide web at 
www.usitc. gov. 


EFFECT ON OTHER RULINGS: 


NY J82793, dated April 9, 2003, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


SRR 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967830 
FEBRUARY 27, 2006 
CLA-2 RR:CR:TE 967830 BtB 
CATEGORY: Classification 
TARIFF NO.: 5808.10.7000, 5808.10.9000 
JANET L. TELLES 
GLOBAL COMPLIANCE MANAGER 
SMITH INTERNATIONAL ENTERPRISES, LTD 
20600 Chagrin Blvd. 
Suite 200 
Shaker Heights, OH 44122 


Re: Classification of braid in the piece from Hong Kong; NY H87352 modi- 
fied 


DEAR MS. TELLES: 
On February 19, 2002, U.S. Customs and Border Protection (CBP) issued 
New York Ruling Letter (NY) H87352 to you. In NY H87352, CBP classified 
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several samples of twine, yarns, and trimmings from Hong Kong under the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 

Upon review of that ruling, we have found that the classifications pro- 
vided for several samples are incorrect. This ruling, Headquarters Ruling 
Letter (HQ) 967830, hereby modifies NY H87352 and sets forth the correct 
classification of those samples. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY H87352 
was published in the Customs Bulletin, Volume 40, Number 2, on January 4, 
2006. CBP received no comments during the notice and comment period that 
closed on February 3, 2006. 


FACTS: 
In NY H87352, the samples at issue were identified as KS2, KS3, KS5 and 
KS6. In the ruling, KS3 and KS6 were described as: 


They are described as polypropylene and metallic. KS3 and KS6 are 
braided yarns. KS3 has four polypropylene multifilament strands 
braided with two metallic strips. KS6 has four multifilament strands of 
polypropylene braided with four multi-ply strands of multifilament yarn 
gimped (that is, wrapped) with metallic strips. 


Also in NY H87352, KS2 was described as: “... a braided yarn composed of 
multiple multifilament strands of textile and metallic textile strip.” KS5 was 
described as: “... a flat braided multifilament yarn gimped with metallic 
strip.” While not stated in NY H87352, KS5 has a core composed of four 
twisted single multifilament yarns, which are laid out flat in parallel fash- 
ion. Its sheath is composed of sixteen gimped metallic yarns (each is a single 
multifilament yarn gimped, or wrapped, with metallic strip). These metallic 
yarns are braided around the core yarns, which are laid out parallel to each 
other, creating the flat braid. 

In NY H87352, CBP classified KS2 and KS3 under subheading 
5605.00.1000, HTSUSA, which provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 5405, com- 
bined with metal in the form of thread, strip or powder or covered with 
metal: Metal coated or metal laminated man-made filament or strip or the 
like, ungimped, and untwisted or with twist of less than 5 turns per meter.” 
Also in NY H87352, CBP classified KS5 and KS6 under subheading 
5605.00.9000, HTSUSA, which provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 5405, com- 
bined with metal in the form of thread, strip or powder or covered with 
metal: Other.” 


ISSUE: 
Whether the samples identified as KS2, KS3, KS5 and KS6 are classified 


in heading 5605, HTSUSA, as metalized yarns or are they classified as braid 
in the piece in heading 5808, HTSUSA. 


LAW AND ANALYSIS: 


Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
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relative section or chapter notes.” If the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise re- 
quire, the remaining GRI may then be applied, in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the Harmonized System 
at the international level (for the 4 digit headings and the 6 digit subhead- 
ings) and facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI. While neither legally 
binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of 
the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127—28 (Aug. 23, 1989). 

Heading 5605, HTSUSA, provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 5405, com- 
bined with metal in the form of thread, strip or powder or covered with 
metal.” The ENs to heading 5605 state that, among other articles, the head- 
ing covers: 


(1) Yarn consisting of any textile material (including monofila- 
ment, strip and the like and paper yarn) combined with metal 
thread or strip, whether obtained by a process of twisting, cabling or 
by gimping, whatever the proportion of the metal present. . . . 


Braided constructions are not provided for in the terms of heading 5605 or 
mentioned in the ENs to that heading. 

Heading 5808, HTSUSA, however, does provide for braided constructions. 
In its entirety, the heading provides for: “Braids in the piece; ornamental 
trimmings in the piece, without embroidery, other than knitted or crocheted; 
tassels, pompons and similar articles.” The ENs to heading 5808 state that 
the products classified in the heading, among other articles, include: 


(1) Flat or tubular braids. 


These are obtained by interlacing diagonally yarns, or the monofila- 
ment, strip and the like of Chapter 54. 


Braid is made on special machines known as braiding or spindle ma- 
chines. 


Varieties of braid include lacing (e.g., for boot or shoe laces), piping, 
soutache, ornamental cords, braided galloons, etc. Tubular braid may 
have a textile core. 

Braid is used for edging or ornamenting certain articles of apparel 
(e.g., decorative trim and piping) or furnishing articles (e.g., tiebacks for 
curtains), as sheathing for electrical wiring, for the manufacture of cer- 
tain shoes laces, anorak or track suit cords, cord belts for dressing 
gowns, etc. 


The construction of the samples identified as KS2, KS3, KS5 and KS6 is not 
obtained by twisting, cabling or by gimping. Rather, all of these samples are 
of braided construction. The articles are not yarns, but braids in the piece. 
They are, therefore, classified pursuant to GRI 1, under heading 5808, 
HTSUSA, which specifically provides for such articles. Each of the samples 
is classified in subheading 5808.10, which provides for braids in the piece. 
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We note that while the samples identified as KS2, KS3, KS5 and KS6 may 
not be strictly decorative, they are not as tightly plaited and compact as the 
braided articles of heading 5607, HTSUSA, and are not suitable for the uses 
set forth for articles classified in that heading (as twine, cordage, ropes or 
cables). See generally, HQ 965230, dated June 3, 2002. 

While a yarn that contains any amount of metal is regarded in its entirety 
as a “metalized yarn,” a braid of heading 5808, HTSUSA, that contains any 
amount of metal is not regarded in its entirety as being of metalized yarn. 
The metallic strip in each of the constructions is considered textile for tariff 
purposes because it meets the dimensional requirements of man-made fiber 
textile strips set forth in Note 1(g) to Section XI, HTSUSA. 

As the braids at issue are classified under heading 5808, HTSUSA, and 
contain two or more textile materials, Subheading Note 2 to Section XI, 
HTSUSA, is applicable to them. Subheading Note 2, in pertinent part, 
states: 


2. (A) Products of chapters 56 to 63 containing two or more textile mate- 
rials are to be regarded as consisting wholly of that textile material 
which would be selected under note 2 to this section for the classifi- 
cation of a product of chapters 50 to 55 or of heading 5809 consist- 
ing of the same textile materials. 

For the application of this rule: 

(a) Where appropriate, only the part which determines the classi- 
fication under general interpretative rule 3 shall be taken into 
account|.| 


Note 2 to Section XI, HTSUSA, in turn, states: 


Goods classifiable in chapters 50 to 55 or in heading 5809 or 5902 and of 
a mixture of two or more textile materials are to be classified as if con- 
sisting wholly of that one textile material which predominates by 
weight over each other single textile material. 


Where braids in the piece of heading 5808, HTSUSA, are composed only of 
interlaced textile material, the braid is akin to fabric of headings 50 to 55 
and will be classified according to the textile material which predominates 
by weight pursuant to Note 2 to Section XI, HTSUSA. However, where 
braids in the piece of heading 5808, HTSUSA, are composed of an exterior 
braid of one material around a core of a different material, it is appropriate, 
pursuant to Subheading Note 2 to Section XI, HTSUSA, to take into account 
only the part which determines the classification of the braid under GRI 3. 
See HQ 957751, dated June 6, 1995. It would be in error to use chief weight 
alone to decide classification of the braid. Jd. Such braids constitute compos- 
ite goods. GRI 3(b) directs that for a composite good consisting of different 
materials, which cannot be classified by reference to GRI 3(a), classification 
shall be according to the component that imparts the essential character of 
the good. 

In the case at hand, KS2, KS3 and KS6 are composed only of interlaced 
textile material. Accordingly, these articles are classified according to the 
textile material which predominates by weight. If the man-made fibers in 
these samples predominate by weight, the samples will be classified in sub- 
heading 5808.10.7000, HTSUSA, which provides for: “Braids in the piece; or- 
namental trimmings in the piece, without embroidery, other than knitted or 
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crocheted; tassels, pompons and similar articles: Braids in the piece: Other: 
Of cotton or man-made fibers.” However, if the metallic strip in the samples 
predominates by weight, the samples will be classified in subheading 
5808.10.9000, HTSUSA, which provides for: “Braids in the piece; ornamen- 
tal trimmings in the piece, without embroidery, other than knitted or cro- 
cheted; tassels, pompons and similar articles: Braids in the piece: Other: 
Other.” 

KS5 is composed of an exterior braid of sixteen gimped metallic yarns 
around a core of four twisted single multifilament yarns. Pursuant to Sub- 
heading Note 2 to Section XI, HTSUSA, it is appropriate to take into ac- 
count only the part which determines the classification of the braid under 
GRI 3. The braid cannot be classified pursuant to GRI 3(a). Under GRI 3(b), 
the exterior metallic yarns impart the essential character of the good. The 
article, therefore, is classified in subheading 5808.10.9000, HTSUSA. 


HOLDING: 


The articles identified as KS2, KS3 and KS6 in NY H87352 are classified 
in subheading 5808.10, HTSUSA, which provides for: “Braids in the piece; 
ornamental trimmings in the piece, without embroidery, other than knitted 
or crocheted; tassels, pompons and similar articles: Braids in the piece.” We 
are not able to classify these articles at the 8-digit or 10-digit level because 
we do not have information relating to which material predominates by 
weight in each construction. As a result, we cannot set forth a rate of the 
duty for the articles. 

The article identified as KS5 is classified in subheading 5808.10.9000, 
HTSUSA, which provides for: “Braids in the piece; ornamental trimmings in 
the piece, without embroidery, other than knitted or crocheted; tassels, 
pompons and similar articles: Braids in the piece: Other: Other.” The appli- 
cable column one, general duty rate under the 2006 HTSUSA is 4.2 percent 
ad valorem. Duty rates are provided for your convenience and are subject to 
change. The text of the most recent HTSUSA and the accompanying duty 
rates are provided on the world wide web at www.usitc.gov. 

Note that if KS2, KS3, and/or KS6 are classified as of man-made fibers in 
subheading 5808.10.7000, HTSUSA, they will fall within textile category 
229. Quota/visa requirements are no longer applicable for merchandise 
which is the product of World Trade Organization (WTO) member countries. 
The textile category number above applies to merchandise produced in non- 
WTO member countries. Quota and visa requirements are the result of in- 
ternational agreements that are subject to frequent renegotiations and 
changes. To obtain the most current information on quota and visa require- 
ments applicable to this merchandise, we suggest you check, close to the 
time of shipment, the “Textile Status Report for Absolute Quotas” which is 
available on our web site at www.cbp.gov. For current information regarding 
possible textile safeguard actions on goods from China and related issues, 
we refer you to the web site of the Office of Textiles and Apparel of the De- 
partment of Commerce at otexa.ita.doc.gov. 

EFFECT ON OTHER RULINGS: 

NY H87352, dated February 19, 2002, is hereby modified as to the classifi- 
cation of KS2, KS3, KS5 and KS6. The classifications for the other articles 
in NY H87352 are correct and this ruling does not affect them. In accor- 
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dance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after 
its publication in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


(etl RRR mm 


PROPOSED REVOCATION OF TWO RULING LETTERS 
AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF BEEF JERKY 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Proposed revocation of two tariff classification ruling let- 
ters and revocation of treatment relating to the classification of beef 
jerky. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that the Bureau of Customs and Border Protection (CBP) is propos- 
ing to revoke two ruling letters relating to the tariff classification of 
beef jerky under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). CBP is also proposing to revoke any 
treatment previously accorded by it to substantially identical mer- 
chandise. 


DATE: Comments must be received on or before April 14, 2006. 


ADDRESS: Written comments are to be addressed to the Bureau of 
Customs and Border Protection, Office of Regulations & Rulings, At- 
tention: Trade and Commercial Regulations Branch, 1300 Pennsyl- 
vania Avenue N.W., Washington, D.C. 20229. Submitted comments 
may be inspected at the offices of Customs and Border Protection, 
799 9th Street, NW, Washington, D.C. during regular business 
hours. Arrangements to inspect submitted comments should be 
made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter ”Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
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amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP is proposing to revoke two ruling letters 
pertaining to the tariff classification of beef jerky. Although in this 
notice, CBP is specifically referring to the revocation of New York 
Ruling Letters (NY) 184087, dated July 25, 2002 (Attachment A) and 
NY 184133, dated July 25, 2002 (Attachment B), this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., a ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should advise CBP during the notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is pro- 
posing to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Any person involved in substan- 
tially identical transactions should advise CBP during this notice 
period. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY 184087, CBP ruled that “Teriyaki Beef Jerky,” item 
BRZTK100 and “Teriyaki Beef Jerky,” item BRZTK101, were classi- 
fied in subheading 1602.50.2040, HTSUSA, which provides for 
“Other prepared or preserved meat, meat offal or blood: Of bovine 
animals: Other: Not containing cereals or vegetables: Other: In air- 
tight containers: Other, Other.” Since the issuance of that ruling, 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


CBP has reviewed the classification of these items and has deter- 
mined that the cited ruling is in error, and that the beef jerky should 
be classified in subheading 1602.50.0900, HTSUS, which provides 
for “Other prepared or preserved meat, meat offal or blood: Of bovine 
animals: Other: Not containing cereals or vegetables: Cured or pick- 
led.” 

In NY 184133, CBP ruled that “Old Fashioned Beef Jerky,” item 
BRZOF120, “Peppered Beef Jerky,” item BRZPP140 and “Mexican 
Brand Beef Jerky,” item BRZMX150, were classified in subheading 
1602.50.2040, HTSUSA, which provides for “Other prepared or pre- 
served meat, meat offal or blood: Of bovine animals: Other: Not con- 
taining cereals or vegetables: Other: In airtight containers: Other, 
Other.” Since the issuance of that ruling, CBP has reviewed the clas- 
sification of these items and has determined that the cited ruling is 
in error, and that the beef jerky should be classified in subheading 
1602.50.0900, HTSUS, which provides for “Other prepared or pre- 
served meat, meat offal or blood: Of bovine animals: Other: Not con- 
taining cereals or vegetables: Cured or pickled.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to revoke NY 
184087 and NY 184133 and is proposing to revoke or modify any 
other ruling not specifically identified, to reflect the proper classifi- 
cation of the beef jerky according to the analysis contained in Head- 
quarters Ruling Letters (HQ) 968047 and HQ 968048, set forth as 
Attachments C and D, respectively, to this document. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), CBP is proposing to revoke any 
treatment previously accorded by CBP to substantially identical 
transactions. Before taking this action, we will give consideration to 
any written comments timely received. 


DATED: February 28, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
3UREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 184087 
JULY 25, 2002 
CLA-2 
CATEGORY: Classification 
TARIFF NO.: 1602.50.2040 
Mr. CHARLES RILEY 
JOHN A. STEER COMPANY 
28 South Second Street 
Philadelphia, PA 19106 


RE: The tariff classification of cooked and seasoned beef from Brazil. 


DEAR Mk. RILEY: 
In your letter, dated July 7, 2002, you requested a tariff classification rul- 
ing on behalf of your client, BrucePac, Inc., Silverton, OR. 


The merchandise is described thus: 


“Teriyaki Beef Jerky,” item BRZTK100, is sliced, cooked, and seasoned beef 
that is packaged in bulk for further processing. The ingredients are sliced 
beef, water, brown sugar, sugar, soy sauce powder, salt, hydrolyzed corn pro- 
tein, vinegar, monosodium glutamate, ginger, torula yeast, onion powder, 
spices (ground celery seed and ground ginger), garlic powder, citric acid, 
spice extractive (oleoresin ginger), and a curing agent (containing sodium ni- 


trite). The meat contains, by weight, 30 percent protein, 24 percent mois- 
ture, 5 percent fat, and 2.5 percent salt. 

“Teriyaki Beef Jerky,” item BRZTK101, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, water, brown sugar, sugar, salt, hydrolyzed soy protein, spice 
(powdered ginger), vinegar, monosodium glutamate, powdered onion, pow- 
dered garlic, citric acid, and a curing agent (containing sodium nitrite). The 
meat contains, by weight, 30 percent protein, 24 percent moisture, 5 percent 
fat, and 2.5 percent salt 

During the manufacturing process, fat is removed from fresh meat and 
the meat is sliced. After slicing, the meat is taken to a tumbling area where 
water and seasoning are added. The meat is tumbled for 20 minutes and 
placed in a cooler for a period of one day (for curing). Then meat is placed in 
an oven for cooking and smoking. The meat is atomized with natural wood 
smoke flavor for 15 minutes. The product is cooked for six hours until an in- 
ternal temperature of 155° Fahrenheit is reached. It is then cooked at 
smokehouse temperature (180° Fahrenheit) until a moisture range of 22—24 
percent is achieved. The meat is cooled at room temperature and packed in 
plastic totes. The totes are taken to the packaging room where the product is 
placed in plastic bags that are sealed and an oxygen scavenger is added. The 
products are imported in corrugated cartons (in bulk) for further processing. 

The applicable subheading for beef jerky (items 1 and 2) will be 
1602.50.2040, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other prepared or preserved meat, meat offal or blood, of 
bovine animals, other, not containing cereals or vegetables, other, in airtight 
containers, other, other. The rate of duty will be 1.4 percent ad valorem. 
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This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 CFR 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Thomas Brady at (646) 733-3030. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


Ae 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 184133 
JULY 25, 2002 
CLA-—2-16:RR:NC:2:231 184133 
CATEGORY: Classification 
TARIFF NO.: 1602.50.2040 


MR. CHARLES RILEY 
JOHN A. STEER COMPANY 
28 South Second Street 
Philadelphia, PA 19106 


RE: The tariff classification of cooked and seasoned beef from Brazil. 


DEAR Mk. RILEY: 
In your letter, dated July 7, 2002, you requested a tariff classification rul- 
ing on behalf of your client, BrucePac, Inc., Silverton, OR. 


The merchandise is described thus: 


“Old Fashioned Beef Jerky,” item BRZOF120, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, brown sugar, water, salt, vinegar, black pepper, garlic powder, 
monosodium glutamate, citric acid, and a curing agent (containing sodium 
nitrite). The meat contains, by weight, 30 percent protein, 24 percent mois- 
ture, 5 percent fat, and 2.5 percent salt. 


“Peppered Beef Jerky,” item BRZPP140, is sliced, cooked, and seasoned beef 
that is packaged in bulk for further processing. The ingredients are sliced 
beef, brown sugar, water, salt, black pepper, vinegar, garlic powder, 
monosodium glutamate, citric acid, and a curing agent (containing sodium 
nitrite). The meat contains, by weight, 30 percent protein, 24 percent mois- 


Fe 


ture, 5 percent fat, and 2.5 percent salt. 

“Mexican Brand Beef Jerky,” item BRZMX150, is sliced, cooked, and sea- 
soned beef that is packaged in bulk for further processing. The ingredients 
are sliced beef, brown sugar, water, salt, red pepper, black pepper, garlic 
powder, monosodium glutamate, oregano, citric acid, and a curing agent 
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(containing sodium nitrite). The meat contains, by weight, 30 percent pro- 
tein, 24 percent moisture, 5 percent fat, and 2.5 percent salt. 


During the manufacturing process, fat is removed from fresh meat and 
the meat is sliced. After slicing, the meat is taken to a tumbling area where 
water and seasoning are added. The meat is tumbled for 20 minutes and 
placed in a cooler for a period of one day (for curing). Then meat is placed in 
an oven for cooking and smoking. The meat is atomized with natural wood 
smoke flavor for 15 minutes. The product is cooked for six hours until an in- 
ternal temperature of 155° Fahrenheit is reached. It is then cooked at 
smokehouse temperature (180° Fahrenheit) until a moisture range of 22-24 
percent is achieved. The meat is cooled at room temperature and packed in 
plastic totes. The totes are taken to the packaging room where the product is 
placed in plastic bags that are sealed and an oxygen scavenger is added. The 
products are imported in corrugated cartons (in bulk) for further processing. 

The applicable subheading for beef jerky (items 1, 2, and 3) will be 
1602.50.2040, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other prepared or preserved meat, meat offal or blood, of 
bovine animals, other, not containing cereals or vegetables, other, in airtight 
containers, other, other. The rate of duty will be 1.4 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 CFR 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Thomas Brady at (646) 733-3030. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


eRe 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
3UREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968047 
CLA-2 RR:CTF:TCM 968047 KSH 
TARIFF NO.: 1602.50.0900 
Mr. CHARLES RILEY 
JOHN A. STEER COMPANY 
28 South 2nd Street 
Philadelphia, PA 19106 
RE: Revocation of New York Ruling Letter (NY) 184087, dated July 25, 
2002; Classification of beef jerky from Brazil. 
DEAR Mk. RILEY: 
This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) 184087, issued 
on July 25, 2002, concerning the classification under the Harmonized Tariff 
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Schedule of the United States (HTSUS) of beef jerky from Brazil. The beef 
jerky was classified in subheading 1602.50.2040, HTSUS, which provides for 
“Other prepared or preserved meat, meat offal or blood: Of bovine animals: 
Other: Not containing cereals or vegetables: Other: In airtight containers: 
Other, Other.” Since the issuance of NY 184087, CBP has reviewed the clas- 
sification of this item and has determined that the cited ruling is in error. 


FACTS: 
The beef jerky is described as: 


1. “Teriyaki Beef Jerky,” item BRZTK100, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, water, brown sugar, sugar, soy sauce powder, salt, hydrolyzed 
corn protein, vinegar, monosodium glutamate, ginger, torula yeast, onion 
powder, spices (ground celery seed and ground ginger), garlic powder, citric 
acid, spice extractive (oleoresin ginger), and a curing agent (containing so- 
dium nitrite). The meat contains, by weight, 30 percent protein, 24 percent 
moisture, 5 percent fat, and 2.5 percent salt. 


2. “Teriyaki Beef Jerky,” item BRZTK101, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, water, brown sugar, sugar, salt, hydrolyzed soy protein, spice 
(powdered ginger), vinegar, monosodium glutamate, powdered onion, pow- 
dered garlic, citric acid, and a curing agent (containing sodium nitrite). The 
meat contains, by weight, 30 percent protein, 24 percent moisture, 5 percent 
fat, and 2.5 percent salt. 


During the manufacturing process, fat is removed from fresh meat and 
the meat is sliced. After slicing, the meat is taken to a tumbling area where 
water and seasoning are added. The meat is tumbled for 20 minutes and 
placed in a cooler for a period of one day (for curing). Then meat is placed in 
an oven for cooking and smoking. The meat is atomized with natural wood 
smoke flavor for 15 minutes. The product is cooked for six hours until an in- 
ternal temperature of 155° Fahrenheit is reached. It is then cooked at 
smokehouse temperature (180° Fahrenheit) until a moisture range of 22-24 
percent is achieved. The meat is cooled at room temperature and packed in 
plastic totes. The totes are taken to the packaging room where the product is 
placed in plastic bags that are sealed and an oxygen scavenger is added. The 
products are imported in corrugated cartons (in bulk) for further processing. 


ISSUE: 


Whether the beef jerky is classified as other prepared or preserved meat of 
subheading 1602.50.2040, HTSUS or as cured or pickled beef of subheading 
1602.50.0900, HTSUS. 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System, which represent the official interpretation of the tariff 
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at the international level, facilitate classification under the HTSUS by offer- 
ing guidance in understanding the scope of the headings and GRI. See T.D. 
89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Heading 1602, HTSUS, provides for other prepared or preserved meat, 
meat offal or blood. The Explanatory Notes to heading 1602, HTSUS, pro- 
vide, in part, the methods by which meat of this heading may be prepared or 
preserved. It reads in relevant part 

The heading covers : 


(3) Meat and meat offal prepared or preserved by other processes not 
provided for in Chapter 2 or heading 05.04, including those merely cov- 
ered with batter or bread crumbs, truffled, seasoned (e.g., with both 
pepper and salt) or finely homogenised (see the General Explanatory 
Note to this Chapter, Item (4 


The instant beef jerky is preserved by a curing or pickling mixture contain- 
ing salt, sugar or other sweeteners and a mixture of additional preservative 
ingredients including sodium nitrate. As such, the beef jerky is prepared or 
preserved as provided for in heading 1602, HTSUS 

Heading 1602, HTSUS, is dividi d into six subheadings. Subheading 
1602.50, HTSUS, provides for prepared or preserved beef of bovine animals. 
Subheading 1602.50,HTSUS, is further subdivided to provide for cured or 
pickled beef or other prepared beef. When the issue is based on competing 
subheadings, for purposes of determining the subheading, GRI 6 is applied. 
GRI 6 provides that “for legal purposes, the classification of goods in the 


subheadings of a heading shall be determined according to the terms of 
| 


those subheadings and any related subheading notes and mutatis mutandis, 


to [rules 1 through 5], on the understanding that only subheadings at the 
same level are comparable.” 

The curing or pickling of meats is a preservative process in which the pri- 
mary preservative ingredient is salt. Other basic ingredients used in the 
curing process are sugar, other sweeteners and nitrate or sodium nitrate. 
Other compounds that may be used in the ‘Ing process include spices 
baking soda, sodium erthyrobate, hydrolyzed vegetable proteins and 
monosodium glutamate. There are two procedures for curing meats, i.e., dry 
curing or processing in a pickle cure. In pickle curing, the ingredients are 
dissolved in w ater which forms a brine. The meats are submerged in the 
pickle brine until the cure has completely penetrated the meat. Meats that 
are cured are ve frequently smoked. Although the cured meats are smoked 
they are not necessarily also cooked. In order to meet lethality guidelines 
the beef jerky would be required to be heated to 155° Fahrenheit to destroy 
any pathogens in the meat. 

In the instant case, the sliced beef is tumbled or pickled with water and 
seasoning. After placing the meat in the water and seasoning it is placed in 
a cooler for further curing. As the beef jerky is prepared or preserved beef 
which has been pickled or cured it is specifically provided for in subheading 
1602.50.0900, HTSUS, rather than as other prepared beef of subheading 
1602.50.2040, HTSUS. See NY 88751, dated July 15, 1993 


HOLDING: 


The beef jerky is classified in heading 1602, HTSUS. It is specifically pro- 
vided for in subheading 1602.50.0900, HTSUS, which provides for “Other 
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prepared or preserved meat, meat offal or blood: Of bovine animals: Other: 
Not containing cereals or vegetables: Cured or pickled.” The general column 
one rate of duty is 4.5% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the internet at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 
NY 184087, dated July 25, 2002, is hereby revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


RR 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968048 
CLA-2 RR:CTF:TCM 968048 KSH 
TARIFF NO.: 1602.50.0900 


MR. CHARLES RILEY 
JOHN A. STEER COMPANY 
28 South 2nd Street 
Philadelphia, PA 19106 


RE: Revocation of New York Ruling Letter (NY) 184133, dated July 25, 
2002; Classification of beef jerky from Brazil. 
DEAR Mk. RILEY: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) 184133, issued 
to you on July 25, 2002, concerning the classification under the Harmonized 
Tariff Schedule of the United States (HTSUS) of beef jerky from Brazil. The 
beef jerky was classified in subheading 1602.50.2040, HTSUS, which pro- 
vides for “Other prepared or preserved meat, meat offal or blood: Of bovine 
animals: Other: Not containing cereals or vegetables: Other: In airtight con- 
tainers: Other, Other.” Since the issuance of NY 184133, CBP has reviewed 
the classification of this item and has determined that the cited ruling is in 
error. 


FACTS: 

The beef jerky is described as: 

“Old Fashioned Beef Jerky,” item BRZOF120, is sliced, cooked, and sea- 
soned beef that is packaged in bulk for further processing. The ingredients 
are sliced beef, brown sugar, water, salt, vinegar, black pepper, garlic pow- 
der, monosodium glutamate, citric acid, and a curing agent (containing so- 
dium nitrite). The meat contains, by weight, 30 percent protein, 24 percent 
moisture, 5 percent fat, and 2.5 percent salt. 
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“Peppered Beef Jerky,” item BRZPP140, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, brown sugar, water, salt, black pepper, vinegar, garlic powder, 
monosodium glutamate, citric acid, and a curing agent (containing sodium 
nitrite). The meat contains, by weight, 30 percent protein, 24 percent mois- 
ture, 5 percent fat, and 2.5 percent salt. 

“Mexican Brand Beef Jerky,” item BRZMX150, is sliced, cooked, and sea- 
soned beef that is packaged in bulk for further processing. The ingredients 
are sliced beef, brown sugar, water, salt, red pepper, black pepper, garlic 
powder, monosodium glutamate, oregano, citric acid, and a curing agent 
(containing sodium nitrite). The meat contains, by weight, 30 percent pro- 
tein, 24 percent moisture, 5 percent fat, and 2.5 percent salt. 

During the manufacturing process, fat is removed from fresh meat and 
the meat is sliced. After slicing, the meat is taken to a tumbling area where 
water and seasoning are added. The meat is tumbled for 20 minutes and 
placed in a cooler for a period of one day (for curing). Then meat is placed in 
an oven for cooking and smoking. The meat is atomized with natural wood 
smoke flavor for 15 minutes. The product is cooked for six hours until an in- 
ternal temperature of 155° Fahrenheit is reached. It is then cooked at 
smokehouse temperature (180° Fahrenheit) until a moisture range of 22—24 
percent is achieved. The meat is cooled at room temperature and packed in 
plastic totes. The totes are taken to the packaging room where the product is 
placed in plastic bags that are sealed and an oxygen scavenger is added. The 
products are imported in corrugated cartons (in bulk) for further processing. 


ISSUE: 


Whether the beef jerky is classified as other prepared or preserved meat of 
subheading 1602.50.2040, HTSUS or as cured or pickled beef of subheading 
1602.50.0900, HTSUS. 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System, which represent the official interpretation of the tariff 
at the international level, facilitate classification under the HTSUS by offer- 
ing guidance in understanding the scope of the headings and GRI. See T.D. 
89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Heading 1602, HTSUS, provides for other prepared or preserved meat, 
meat offal or blood. The Explanatory Notes to heading 1602, HTSUS, pro- 
vide, in part, the methods by which meat of this heading may be prepared or 
preserved. It reads in relevant part: 

The heading covers: 

(3) Meat and meat offal prepared or preserved by other processes not 
provided for in Chapter 2 or heading 05.04, including those merely cov- 
ered with batter or bread crumbs, truffled, seasoned (e.g., with both 
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pepper and salt) or finely homogenised (see the General Explanatory 
Note to this Chapter, Item (4)). 


The instant beef jerky is preserved by curing in a cooler for a period of one 
day. As such, the beef jerky is prepared or preserved as provided for in head- 
ing 1602, HTSUS. 

Heading 1602, HTSUS, is divided into six subheadings. Subheading 
1602.50, HTSUS, provides for prepared or preserved beef of bovine animals. 
Subheading 1602.50,HTSUS, is further subdivided to provide for cured or 
pickled beef or other prepared beef. When the issue is based on competing 
subheadings, for purposes of determining the subheading, GRI 6 is applied. 
GRI 6 provides that “for legal purposes, the classification of goods in the 
subheadings of a heading shall be determined according to the terms of 
those subheadings and any related subheading notes and mutatis mutandis, 
to [rules 1 through 5], on the understanding that only subheadings at the 
same level are comparable.” 

The curing or pickling of meats is a preservative process in which the pri- 
mary preservative ingredient is salt. Other basic ingredients used in the 
curing process are sugar, other sweeteners and nitrate or sodium nitrate. 
Other compounds that may be used in the curing process include spices, 
baking soda, sodium erthyrobate, hydrolyzed vegetable proteins and 
monosodium glutamate. There are two procedures for curing meats, i.e., dry 
curing or processing in a pickle cure. In pickle curing, the ingredients are 
dissolved in water which forms a brine. The meats are submerged in the 
pickle brine until the cure has completely penetrated the meat. Meats that 
are cured are also frequently smoked. Although the cured meats are smoked 
they are not necessarily also cooked. In order to meet lethality guidelines 
the beef jerky would be required to be heated to 155° Fahrenheit to destroy 
any pathogens in the meat. 

In the instant case, the sliced beef is tumbled or pickled with water and 
seasoning. After placing the meat in the water and seasoning it is placed in 
a cooler for further curing. As the beef jerky is prepared or preserved beef 
which has been pickled or cured it: is specifically provided for in subheading 
1602.50.0900, HTSUS, rather than as other prepared beef of subheading 
1602.50.2040, HTSUS. See NY 88751, dated July 15, 1993. 


HOLDING: 


The beef jerky is classified in heading 1602, HTSUS. It is specifically pro- 
vided for in subheading 1602.50.0900, HTSUS, which provides for “Other 
prepared or preserved meat, meat offal or blood: Of bovine animals: Other: 
Not containing cereals or vegetables: Cured or pickled.” The general column 
one rate of duty is 4.5% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the internet at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 
NY 184133, dated July 25, 2002, is hereby revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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19 CFR PART 177 


PROPOSED MODIFICATION AND REVOCATION OF 
RULING LETTERS AND REVOCATION OF TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF ALLIGATOR 
CLIPS 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Notice of proposed modification and revocation of ruling 
letters and revocation of treatment relating to tariff classification of 
alligator clips. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to modify one ruling and to re- 
voke another ruling relating to the classification of alligator clips un- 
der the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), and to revoke any treatment CBP has previously ac- 
corded to substantially identical transactions. Alligator clips are de- 
vices with spring-loaded serrated jaws on one end and a female por- 
tal on the other end and are used to make an electrical connection 
between two circuits or systems. CBP invites comments on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before April 14, 2006. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: 
Trade and Commercial Regulations Branch, 1300 Pennsylvania Av- 
enue N.W., Washington, D.C. 20229. Submitted comments may be 
inspected at U.S. Customs and Border Protection, 799 9th Street, 
N.W., Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, 
Tariff Classification and Marking Branch (202) 572-8779. 
SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
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sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are informed compli- 
ance and shared responsibility. These concepts are based on the 
premise that in order to maximize voluntary compliance with cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on CBP to provide the public with im- 
proved information concerning the trade community’s rights and re- 
sponsibilities under the customs and related laws. In addition, both 
the trade and CBP share responsibility in carrying out import re- 
quirements. For example, under section 484, Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and declare value on im- 
ported merchandise, and to provide other necessary information to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modify one ruling and to re- 
voke another ruling relating to the tariff classification of alligator 
clips. Although in this notice CBP is specifically referring to two rul- 
ings, NY C81069 and NY F87872, this notice covers any rulings on 
this merchandise which may exist but have not been specifically 
identified. CBP has undertaken reasonable efforts to search existing 
data bases for rulings in addition to the ones listed. No further rul- 
ings have been identified. Any party who has received an interpreta- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision, or protest review decision) on the merchandise 
subject to this notice, should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment it previously accorded to substantially 
identical transactions. Any person involved in substantially identical 
transactions should advise CBP during this notice period. An import- 
er’s failure to advise CBP of substantially identical transactions or of 
a specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

In NY C81069, dated November 19, 1997, copper alligator clips, 
among other devices, were found to be classifiable as other appara- 
tus for making connections to or in electrical circuits, for a voltage 
not exceeding 1,000 V, in subheading 8536.90.8085, HTSUSA. In 
F87872, dated June 30, 2000, alligator-type clips used to make elec- 
trical connections were found to be similarly classifiable. These rul- 
ings were based on the belief that these devices conformed to the tar- 
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iff description in subheading 8536.90.8085. NY C81069 is set forth 
as “Attachment A” to this document and NY F87872 as “Attachment 
B.” 

It is now CBP’s position that these devices are classifiable in sub- 
heading 8536.90.4000, HTSUSA, as terminals, electrical splices and 
electrical couplings which are other electrical apparatus of heading 
8536. Pursuant to 19 U.S.C. 1625(c)(1)), CBP intends to modify NY 
C81069 and to revoke NY F87872 and any other ruling not specifi- 
cally identified to reflect the proper classification of the merchandise 
pursuant to the analysis in HQ 968095 and HQ 968094, which are 
set forth as “Attachment C” and “Attachment D” to this document, 
respectively. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP in- 
tends to revoke any treatment it previously accorded to substantially 
identical transactions. Before taking this action, we will give consid- 
eration to any written comments timely received. 


DATED: February 28, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


a ESR 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY C81069 
NOVEMBER 19, 1997 
CLA-—2-—85:RR:NC:1: 112 C81069 
CATEGORY: Classification 
TARIFF NO.: 8536.90.8085; 8546.90.0000 
Mr. JIM REYNOLDS 
JOHN A. STEER COMPANY 
28 S. Second Street 
Philadelphia, PA 19106 
RE: The tariff classification of electrical clips and insulators from Taiwan 
DEAR MR. REYNOLDs: 

In your letter dated October 23, 1997, on behalf of National Refrigeration 
& Air Conditioning Products, Inc., you requested a tariff classification rul- 
ing. 

As indicated by the submitted samples, the items in question consist of a 
copper alligator clip (part 060CS), a 20 AMP test clip (part 027), one black/ 
red insulator (part 062B/R), and one black/red insulator (part 029B/R). Both 
insulators are made of what appears to be rubber. 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


The applicable subheading for the alligator clip and test clip will be 
8536.90.8085, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other apparatus for making connections to or in electrical 
circuits, for a voltage not exceeding 1,000 V. The rate of duty will be 3.7 per- 
cent ad valorem. The applicable subheading for the insulators will be 
8546.90.0000, HTS, which provides for electrical insulators other than of 
glass or ceramics. The rate of duty will be 1.5 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist David Curran at 212-466-5680. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


(NT RRR 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY F87872 
JUNE 30, 2000 
CLA-—2-—85:RR:NC:1:112 F87872 
CATEGORY: Classification 
TARIFF NO.: 8536.90.8085 


Mr. MICHAEL J. HUEGEL 
FASTENAL COMPANY 
2001 Theurer Boulevard 
Winona, MN 55987 


RE: The tariff classification of an electrical clip from Taiwan 


DEAR MR. HUEGEL: 

In your letter dated May 30, 2000 you requested a tariff classification rul- 
ing. 

As indicated by the submitted sample, the electrical clip, identified as part 
number 0702083, is an “alligator” type clip that is used to make an electrical 
connection. In use, one end is a receptacle for an electric wire and the other 
end, which is capable of opening via a built-in spring mechanism, attaches 
to an electrical device in order to complete a circuit. 

The applicable subheading for the electrical clip, part number 0702083, 
will be 8536.90.8085, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other electrical apparatus for making connections 
to or in electrical circuits. The rate of duty will be 2.6 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
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ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist David Curran at 212-637-7049. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


eaten ee 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968095 

CLA-2 RR:CTF:TCM 968095 JAS 
CATEGORY: Classification 
TARIFF NO.: 8536.90.4000 


Mr. JIM REYNOLDS 
JOHN A. STEER COMPANY 
28 S. Second Street 
Philadelphia, PA 19106 


RE: Alligator Clips; NY C81069 Modified 


DEAR MR. REYNOLDs: 

In NY C81069, which the Director, National Commodity Specialist Divi- 
sion, U.S. Customs and Border Protection (CBP), New York, issued to you on 
November 19, 1997, on behalf of National Refrigeration & Air Conditioning 
Products, Inc., a copper alligator clip (part 060CS) was found to be classifi- 
able as other electrical apparatus for making connections to or in electrical 
circuits, for a voltage not exceeding 1,000 V, in subheading 8536.90.8085, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 

We have reconsidered the above classification and now believe that it is 
incorrect. The classification of the 20 AMP test clip (part 027) and the rub- 
ber insulators (parts 062B/R and 029B/R) expressed in NY C81069 is not af- 
fected by this decision. 


FACTS: 


The alligator clip is not further described in NY C81069 nor is its intended 
service application or applications stated. It is noted that some alligator 
clips are merely mechanical clips for attaching one thing to another as, for 
example, for affixing one’s bib in the dentist’s office. However, the ones un- 
der consideration here are of base metal and have spring-loaded serrated 
jaws on one end and a female portal on the other end. In use, an electrical 
lead wire is plugged into the female portal and the serrated jaws clamped 
onto another device to provide a connection for electrical energy to pass 
through. Among other things, these devices are commonly used with electro- 
static discharge systems (EDS), electrocardiogram (ECG) machines and test 
and measurement systems. 
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The HTSUS provisions under consideration are as follows: 


8536 Electrical apparatus for switching or for protecting electri- 
cal circuits, or for making connections to or in electrical cir- 
cuits (for example, switches, relays, fuses, surge suppres- 
sors, plugs, sockets, lamp-holders, junction boxes,) for a 
voltage not exceeding 1,000 V: 


8536.90 Other apparatus: 


8536.90.40 Terminals, electrical splices and electrical cou- 
plings; wafer probers 


8536.90.80 Other 
ISSUE: 


Whether the copper alligator clip (part 060CS) is a terminal provided for 
in subheading 8536.90.40. 


LAW AND ANALYSIS: 


Under General Rule of Interpretation (GRIT) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. GRI 6 states, in part, that the classification of goods in the sub- 
headings of a heading is to be according to the terms of those subheadings 
and any related section and chapter notes and, by appropriate substitution 
of terms, to Rules 1 through 5, and that only subheadings at the same level 
are comparable. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding, the ENs provide a com- 
mentary on the scope of each heading of the HTSUS and are thus useful in 
ascertaining the classification of merchandise under the Harmonized Sys- 
tem. CBP believes the ENs should always be consulted. See T.D. 89-80, 54 
Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

In reviewing the classification of this merchandise, alligator or alligator- 
type clips qualify under heading 8536 as electrical apparatus for making 
connections to or in electrical circuits. However, it now appears the issue of 
whether they might be terminals of the type classifiable in subheading 
8536.90.40, HTSUS, was not given sufficient consideration. As the term “ter- 
minal” is not defined in the HTSUS, nor described by any relevant EN, it is 
to be classified according to the common and commercial meaning of the 
term, as derived from electronics dictionaries and dictionaries of scientific 
and technical terms, as well as other authoritative lexicons. Brown Boveri 
Corp. v. United States, 53 CCPA 19, 23, C.A.D. 870 (1966), and THK 
America, Inc. v. United States, 17 C.I.T. 1169, 837 F. Supp. 427 (Ct. Intl 
Trade, decided November 1, 1993). Thus, if the alligator clips are found to be 
“terminals” for tariff purposes, subheading 8536.90.40, HTSUS, would more 
specifically describe the merchandise than subheading 8536.90.80, HTSUS, 
and would prevail over that provision. 

First of all, it is only those alligator clips that are configured for electrical 
connection, that are at issue here. In this regard, The Modern Dictionary of 
Electronics, Seventh Edition, Rudolf F. Graf (Editor), defines the term alli- 
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gator clip as a “spring loaded metal clip . . . used for making temporary elec- 
trical connections, generally at the end of a test lead on interconnection 
wire.” The same source defines terminal as “1. A point of connection for two 
or more conductors in an electrical circuit. 2. A device attached to a conduc- 
tor to facilitate connection with another conductor. Webster’s New Universal 
Dictionary (Unabridged) defines alligator clip as “Elect. A type of terminal 
for making temporary electrical connections, consisting of a clip-like de- 
vice. . .” The New Oxford American Dictionary (2d Edition), defines terminal 
as “n. 2 a point of connection for closing an electrical circuit.” The Illustrated 
Dictionary of Electronics, Seventh Edition, Stan Gibilisco (Editor), defines 
terminal as “1. A connection point at... an intermediate point of a device, 
or a point at which a voltage is to be applied. 2. A metal tab or lug attached 
to the end of a lead for connection purposes.” Finally, in considering the clas- 
sification of “terminal blocks” for use in connecting telecommunication 
equipment circuits inside buildings, HQ 966674, dated March 23, 2004, cited 
the Merriam-Webster Online Dictionary in determining that a terminal was 
a device attached to the end of a wire or cable or to an electrical apparatus 
for convenience in making connections, and that terminal blocks secured 
two or more wires together to set up a circuit. The ruling concluded that 
when used with telecommunication equipment terminal blocks were devices 
for connecting electrical circuits together. These sources define devices that 
provide a connection between or in electrical circuits or systems that allows 
current or energy to be transferred. 

Used with an EDS, one end of the alligator clip attaches an electrical lead 
wire to a wrist band worn by an assembler/technician with the other end at- 
tached to the serrated jaws which clip to the assembly table. Electrostatic 
energy the technician generates passes from him through the alligator clip 
to the table, then to ground, bypassing and preventing damage to the elec- 
trical components being assembled. An electrocardiogram is a test that 
records the electrical activity of the heart. In such uses, an electrical lead 
wire runs from one end of the alligator clip to the ECG machine while the 
other end attaches to a small tab electrode temporarily attached to the 
arms, legs and chest of the patient undergoing cardiac testing. The rate and 
regularity of heartbeats as well as the size and position of the heart’s cham- 
bers, in the form of low level electrical impulses, passes through the lead 
wire via the alligator clip to the ECG monitor, thus completing the circuit 
and permitting the impulses to be viewed. Finally, in testing and measure- 
ment equipment, an electrical lead wire attaches from one end of the alliga- 
tor clip to testing devices such as an oscilloscope or multimeter. The serrated 
jaws on the other end attach to a capacitor, transistor or semiconductor de- 
vice. The electrical property being tested, in the form of low level impulses, 
travels into the testing machine through the lead wire via the alligator clip. 
In each of these uses, the alligator clip functions to connect two systems to- 
gether or to make connections in a circuit so that energy or current can flow 
from one to the other. We conclude that alligator clips are within the com- 
mon and commercial meaning of the term “terminal” as discussed above. 
Therefore, the alligator clips are classifiable as terminals, in subheading 
8536.90.40, HTSUS. 


HOLDING: 





Under the authority of GRI 1 and GRI 6, the alligator clips, as described, 
are provided for in heading 8536 as electrical apparatus for making connec- 
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tions to or in electrical circuits. They are classifiable in subheading 
8536.90.4000, HTSUSA. 


EFFECT ON OTHER RULINGS: 
NY C81069, dated November 19, 1997, is modified as to the alligator clips. 


MYLES B. HARMON, 
Director 
Commercial and Trade Facilitation Division 


RA ARI ao 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968094 

CLA-2 RR:CTF:TCM 968094 JAS 
CATEGORY: Classification 
TARIFF NO.: 8536.90.4000 


Mr. MICHAEL J. HUEGEL 

FASTENAL COMPANY 

2001 Theurer Boulevard 

Winona, MN 55987 

RE: Alligator Clips; NY F87872 Revoked 
DEAR MR. HUEGEL: 

In NY F87872, which the Director, National Commodity Specialist Divi- 
sion, U.S. Customs and Border Protection (CBP), New York, issued to you on 
June 30, 2000, an “alligator” type clip was found to be classifiable as other 
electrical apparatus for making connections to or in electrical circuits, for a 
voltage not exceeding 1,000 V, in subheading 8536.90.8085, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). We have recon- 
sidered this classification and now believe that it is incorrect. 


FACTS: 


The “alligator” type clip was described in NY F87872 as an electrical clip, 
part number 0702083, used to make an electrical connection. One end is a 
receptacle for an electric wire and the other end, capable of opening via a 
built-in spring mechanism, attaches to an electrical device in order to com- 
plete a circuit. The intended service application or applications of the de- 
vices is not indicated. It is noted that some alligator clips are merely me- 
chanical devices for attaching one thing to another as, for example, affixing 
one’s bib in the dentist’s office. However, the ones in NY F87872 are for 
making electrical connections. Among other things, devices of this type are 
commonly used with electrostatic discharge systems (EDS), electrocardio- 
gram (ECG) equipment and test and measurement (T&M) systems. 
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The HTSUS provisions under consideration are as follows: 

8536 Electrical apparatus for switching or for protecting electri- 
cal circuits, or for making connections to or in electrical cir- 
cuits (for example, switches, relays, fuses, surge suppres- 
sors, plugs, sockets, lamp-holders, junction boxes,) for a 
voltage not exceeding 1,000 V: 


8536.90 Other apparatus: 


8536.90.40 Terminals, electrical splices and electrical cou- 
plings; wafer probers 


8536.90.80 Other 
ISSUE: 

Whether the “alligator” type clip, part 0702083, is a terminal of subhead- 
ing 8536.90.40. 


LAW AND ANALYSIS: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. GRI 6 states, in part, that the classification of goods in the sub- 
headings of a heading is to be according to the terms of those subheadings 
and any relative section and chapter notes and, by appropriate substitution 
of terms, to Rules 1 through 5, and that only subheadings at the same level 
are comparable. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding, the ENs provide a com- 
mentary on the scope of each heading of the HTSUS and are thus useful in 
ascertaining the classification of merchandise under the Harmonized Sys- 
tem. CBP believes the ENs should always be consulted. See T.D. 89-80, 54 
Fed. Reg. 35127, 35128 (Aug. 23, 1989). os 

In reviewing the classification of this merchandise, alligator or alligator- 
type clips qualify under heading 8536 as electrical apparatus for making 
connections to or in electrical circuits. However, it now appears the issue of 
whether they might be terminals of the type classifiable in subheading 
8536.90.40, HTSUS, was not given sufficient consideration. As the term “ter- 
minal” is not defined in the HTSUS, nor described by any relevant EN, it is 
to be classified according to the common and commercial meaning of the 
term, as derived from electronics dictionaries and dictionaries of scientific 
and technical terms, as well as other authoritative lexicons. Brown Boveri 
Corp. v. United States, 53 CCPA 19, 23, C.A.D. 870 (1966), and THK 


America, Inc. v. United States, 17 C.LT. 1169, 837 F. Supp. 427 (Ct. Int'l 
Trade, decided November 1, 1993). Thus, if the alligator clips are found to be 
“terminals” for tariff purposes, subheading 8536.90.40, HTSUS, would more 
specifically describe the merchandise than subheading 8536.90.80, HTSUS, 
and would prevail over that provision. 

First of all, it is only those alligator clips that are configured for electrical 
connection, that are at issue here. In this regard, The Modern Dictionary of 


Electronics, Seventh Edition, Rudolf F. Graf (Editor), defines the term alli- 
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gator clip as a “spring loaded metal clip . . . used for making temporary elec- 
trical connections, generally at the end of a test lead on interconnection 
wire.” The same source defines terminal as “1. A point of connection for two 
or more conductors in an electrical circuit. 2. A device attached to a conduc- 
tor to facilitate connection with another conductor. Webster’s New Universal 
Dictionary (Unabridged) defines alligator clip as “Elect. A type of terminal 
for “cc temporary electrical connections, consisting of a clip-like de- 
vice. . .” The New Oxford American Dictionary (2d Edition), defines terminal 
as “n. 2 a point of connection for closing an electrical circuit.’ ’ The Illus- 
trated Dictionary of Electronics, Seventh Edition, Stan Gibilisco (Editor), 
defines terminal as “1. A connection point at... an intermediate point of a 
device, or a point at which a voltage is to be applied. 2. A metal tab or lug 
attached to the end of a lead for connection purposes.” Finally, in considering 
the classification of “terminal blocks” for use in connecting telecommunica- 
tion equipment circuits inside buildings, HQ 966674, dated March 23, 2004, 
cited the Merriam-Webster Online Dictionary in determining that a termi- 
nal was a device attached to the end of a wire or cable or to an electrical ap- 
paratus for convenience in making connections, and that terminal blocks se- 
cured two or more wires together to set up a circuit. The ruling concluded 
that when used with telecommunication equipment terminal blocks were de- 
vices for connecting electrical circuits together. These sources define devices 
that provide a connection between or in electrical circuits or systems that al- 
lows current or energy to be transferred. 

Used with an EDS, one end of the alligator clip attaches an electrical lead 
wire to a wrist band worn by an assembler/technician with the other end at- 
tached to the serrated jaws which clip to the assembly table. Electrostatic 
energy the technician generates passes from him through the alligator clip 
to the table, then to ground, bypassing and preventing damage to the elec- 
trical components being assembled. An electrocardiogram is a test that 
records the electrical activity of the heart. In such uses, an electrical lead 
wire runs from one end of the alligator clip to the ECG machine while the 
other end attaches to a small tab electrode temporarily attached to the 
arms, legs and chest of the patient undergoing cardiac testing. The rate and 
regularity of heartbeats as well as the size and position of the heart’s cham- 
bers, in the form of low level electrical impulses, passes through the lead 
wire via the alligator clip to the ECG monitor, thus completing the circuit 
and permitting the impulses to be viewed on a monitor. Finally, in T&M 
equipment, an electrical lead wire attaches from one end of the alligator clip 
to testing devices such as an oscilloscope or multimeter. The serrated jaws 
on the other end attach to a capacitor, transistor or semiconductor device. 
The electrical property being tested, in the form of low level impulses, trav- 
els into the testing machine through the lead wire via the alligator clip. In 
each of these uses, the alligator clip functions to connect two systems to- 
gether or to make connections in a circuit so that energy or current can flow 
from one to the other. We conclude, therefore, that alligator clips are within 
the common and commercial meaning of the term ”terminal“ as discussed 
above. Therefore, the alligator clips are classifiable as terminals, in sub- 
heading 8536.90.40, HTSUS 


HOLDING: 


Under the authority of GRI 1 and GRI 6, the alligator clips, as described, 
are provided for in heading 8536 as electrical apparatus for making connec- 
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tions to or in electrical circuits. They are classifiable in subheading 
8536.90.4000, HTSUSA. 
EFFECT ON OTHER RULINGS: 
NY F87872, dated June 30, 2000, is revoked. 
MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


a 
19 CFR PART 177 


REVOCATION OF THREE RULING LETTERS, 
MODIFICATION OF TWO RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF PLASTIC RUBBING 
TEMPLATES 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of three ruling letters and treatment 
relating to tariff classification of plastic rubbing templates. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection ("CBP%) is re- 
voking three ruling letters and modifying two ruling letters pertain- 
ing to the tariff classification of plastic rubbing templates under the 
Harmonized Tariff Schedule of the United States ("HTSUS*%). Simi- 
larly, CBP is revoking any treatment previously accorded by it to 
substantially identical transactions. Notice of the proposed actions 
was published in the Customs Bulletin on November 16, 2005. One 
comment was received in response to the notice. 

EFFECTIVE DATE: This revocation is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 
May 14, 2006. 


FOR FURTHER INFORMATION CONTACT: Ieva O’Rourke, 
Tariff Classification and Marking Branch, (202) 572-8803. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the customs and re- 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the Customs Bulletin on November 16, 2005, proposing to 
revoke Headquarters Ruling Letter (HQ) 952413, dated February 
17, 1993, New York Ruling Letter (NY) J88507, dated October 6, 
2003, NY 885655, dated June 4, 1993, and modify NY G88117, dated 
March 27, 2001, and NY 811162, dated June 20, 1995, which in- 
volved plastic rubbing templates. One comment was received against 
the proposed actions, which will be addressed in the attached rul- 
ings. In addition, the attached rulings correctly reflect that there is 
no exception for role play for the type of merchandise which is the 
subject of the rulings. As stated in the proposed notice, this revoca- 
tion will cover any rulings on the subject merchandise which may ex- 
ist but have not been specifically identified. CBP has undertaken 
reasonable efforts to search existing databases for rulings in addi- 
tion to those identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice should have advised CBP during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP is revoking any treatment it 
previously accorded to substantially identical transactions. Any per- 
son involved in substantially identical transactions should have ad- 
vised CBP during this notice period. An importer’s failure to advise 
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CBP of substantially identical transactions or of a specific ruling not 
identified in this notice, may raise issues of reasonable care on the 
part of the importer or its agents for importations subsequent to the 
effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking HQ 952413, NY 
J88507, and NY 885655, and modifying NY G88117, and NY 811162, 
to reflect the proper classification of plastic rubbing templates in 
subheading 3926.90.98, HTSUS, as “[olther articles of plastics and 
articles of other materials of headings 3901 to 3914: Other: Other,” 
in accordance with the analysis set forth in HQ 967800 (Attachment 
A), HQ 967797 (Attachment B), HQ 967798 (Attachment C), HQ 
967796 (Attachment D), and HQ 967799 (Attachment E). Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revoking any treat- 
ment it previously accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: February 28, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


AARC mr 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967800 
FEBRUARY 28, 2006 
CLA-2-RR:CTF:TCM 967800 IOR 
CATEGORY: Classification 
Tariff No. 3926.90.9880 
JERROLD E. ANDERSON, ESQ. 
KATTEN, MUCHIN & ZAVIS 
525 West Monroe St. 
Suite 1600 
Chicago, IL 60661-3693 
Re: Rubbing Templates; HQ 952413 revoked 
DEAR MR. ANDERSON: 

In HQ 952413, which Headquarters, Customs and Border Protection 
CBP), issued to you on February 17, 1993, on behalf of M-B Sales, “Rub ’N’ 
Draw templates” were found to be classifiable as other toys . . . (except mod- 
els), not having a spring mechanism, in subheading 9503.90.60 (now 
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9503.90.00), Harmonized Tariff Schedule of the United States (HTSUS). HQ 
952413 is incorrect and no longer represents the position of CBP on the clas- 
sification of this merchandise. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of HQ 952413 was 
published on November 16, 2005, in the Customs Bulletin, Volume 39, Num- 
ber 47. One comment was received in response to that notice, opposing the 
proposed revocation. Relevant portions of the comment are discussed in the 
Law and Analysis section of this ruling. 


FACTS: 
In HQ 952413, the facts were stated as follows: 


The articles at issue are six flat pieces of hard plastic, each measuring 
approximately 3 inches by 2 inches, and having various raised designs 
(of animals, scenery, celestial bodies, musical instruments, etc.) on their 
tops and bottoms. Whether joined together or placed individually on a 
hard surface, the “templates” are used by placing paper over them, then 
coloring the paper with a pencil or crayon in a random hand motion to 
produce a picture or design. 


ISSUE: 


What is the classification of the “Rub ‘N’ Draw templates” under the 
HTSUS. 


LAW AND ANALYSIS: 


Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs 2 through 6 may then be applied in order. 

The HTSUS provisions under consideration are as follows: 

3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 
3926.90.98 


9017 Drawing, marking-out or mathematical calculating instru- 
ments (for example, drafting machines, pantographs, pro- 
tractors, drawing sets, slide rules, disc calculators); instru- 
ments for measuring length, for use in the hand (for 
example, measuring rods and tapes, micrometers, calipers), 
not specified or included elsewhere in this chapter; parts 
and accessories thereof: 


9017.20 Other drawing, marking-out or mathematical calculat- 
ing instruments: 


9017.20.80 
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Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts 
and accessories thereof: 


9503.90.00 Other 


The issue before us is whether the subject rubbing templates are toys. Ar- 
ticles of Chapter 95, HTSUS, are not classifiable in Chapter 39, or 90, 
HTSUS. See Note 2(v), Chapter 39 and Note 1(k), Chapter 90. In HQ 952413 
we stated that the rubbing templates were designed to amuse children and 
thus classified as a toy in heading 9503, HTSUS. In HQ 952413 we deter- 
mined that the templates were more accurately described as toys than draw- 
ing instruments of heading 9017, HTSUS. 

The term “toy” is not defined in the HTSUS. In understanding the lan- 
guage of the HTSUS, the Harmonized Commodity Description and Coding 
System Explanatory Notes may be utilized. The Explanatory Notes (Ens), 
although not dispositive or legally binding, provide a commentary on the 
scope of each heading of the HTSUS, and are the official interpretation of 
the Harmonized System at the international level. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). 

The General EN for Chapter 95 states that the “Chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” The U.S. 
Court of International Trade (CIT) construes heading 9503, HTSUS, as a 
“principal use” provision, insofar as it pertains to “toys.” See Minnetonka 
Brands v. United States, 110 F. Supp. 2d 1020, 1026 (CIT 2000). Thus, to be 
a toy, the “character of amusement involved [is] that derived from an item 
which is essentially a plaything.” Wilson’s Customs Clearance, Inc. v. United 
States, 59 Cust. Ct. 36, C.D. 3061 (1967). It has been CBP’s position that the 
amusement requirement means that toys should be designed and used prin- 
cipally for amusement. 

For articles governed by principal use, Additional U.S. Rule of Interpreta- 
tion 1(a), HTSUS, provides that, in the absence of special language or con- 
text which otherwise requires, such use “is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use.” In other words, the article’s 
principal use at the time of importation determines whether it is classifiable 
within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides gen- 
eral criteria for discerning the principal use of an article, it does not provide 
specific criteria for individual tariff provisions. However, the CIT has pro- 
vided factors which are indicative but not conclusive, to apply when deter- 
mining whether merchandise falls within a particular class or kind. They in- 
clude: general physical characteristics, the expectation of the ultimate 
purchaser, channels of trade, environment of sale (accompanying accesso- 
ries, manner of advertisement and display), use in the same manner as mer- 
chandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. See United States v. 
Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), 
cert. Denied, 429 U.S. 979 (hereinafter Carborundum). 

For articles that are both amusing and functional, we look to Ideal Toy 
Corp. v United States, 78 Cust. Ct. 28 (1977), in which the court stated that 


“when amusement and utility become locked in controversy, the question be- 
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comes one of determining whether amusement is incidental to the utilitar- 
ian purpose, or whether the utility purpose is incidental to the amusement.” 
Drawing and coloring are activities capable of providing amusement, but the 
Ens exclude from heading 9503, HTSUS, many articles that are used in 
drawing, coloring and other art activities. EN 95.03 states, in part, that 
heading 9503 excludes: 


(a) Paints put up for children’s use (heading 32.13). 

(b) Modelling pastes put up for children’s amusement (heading 34.07). 
(c) Children’s picture, drawing or colouring books of heading 49.03. 

(d) Transfers (heading 49.08). 


(h) Crayons and pastels for children’s use, of heading 96.09. 
(ij) Slates and blackboards, of heading 96.10. 


These exclusions provide that articles and sets comprised of articles used 
for drawing or coloring are not classifiable as toys or as toy sets (classified 
according to GRI 1 under subheading 9503.70.00). The fact that the drafters 
of the Harmonized System upon which the US tariff schedule is based pro- 
vided for the above-listed articles eo ominee in headings other than heading 
9503, HTSUS, evinces an intent by the drafters that they not be considered 
toys. To that end, CBP has long construed the scope of heading 9503, 
HTSUS, to exclude such articles and sets. In HQ 085267, dated May 9, 1990, 
CBP found that, with respect to the above items listed in the Ens, “[a]l- 
though they may tend to amuse those who use them, such amusement is in- 
cidental to their primary purpose.” That is, not all merchandise that pro- 
vides amusement is properly classified in a toy provision. The listed items 
were further described as having primarily a drawing and craft function. 

CBP has never considered writing, coloring, drawing or painting to have 
significant “manipulative play value,” for purposes of classification as a toy. 
Nor does CBP classify the tools for writing, coloring, drawing or painting as 
toys since those tools are not designed to amuse. See HQ 966198, dated July 
21, 2003 (ruling that a plastic stencil depicting a farm and farm animals is 
not a toy but a stencil designed to create tracings of a farm and farm ani- 
mals); HQ 959189, dated September 25, 1996 (plastic stencils were designed 
primarily to make decorations, not to provide amusement); HQ 958063, 
dated February 13, 1996 (classifying a battery-operated drawing pad with 
pen for children as a drawing instrument of heading 9017 and not a toy be- 
cause it was designed to facilitate drawing, not to amuse); HQ 953922, dated 
November 17, 1993 (classifying the “Video Painter” and “Design Studio Ac- 
cessory Kit,” which included several stencils under heading 9017 for the 
same reason); HQ 962327, dated June 23, 2000, (articles in an art activity 
set were not put up in a form indicating their use as toys and thus the set 
was not classifiable as a toy set at GRI 1, and the individual items were not 
classifiable as toys, including a stencil); HQ 958152, dated April 2, 1996 
(classifying light-up desk with designs for tracing as a drawing instrument) 
and HQ 958805, dated February 8, 1996 (classifying “Trace N’ Color” in 
heading 9017). 

The commenter asserts that the above statement that “CBP has never 
considered writing, coloring, drawing or painting to have significant ’ma- 
nipulative play value,’ for purposes of classification as a toy,” is opposed to, 
and refuted by language in HQ 086407, dated March 22, 1990. HQ 086407 
was affirmed by HQ 087441, dated January 8, 1991. In HQ 086407 and HQ 





BUREAU OF CUSTOMS AND BORDER PROTECTION 67 


087441, the articles being classified were an “Arts, Crafts & Activities” kit, 
and a string art kit, which were classified under subheading 9503.70.80, 
HTSUS. The kits in issue in HQ 086407 and HQ 087441, were not limited to 
writing, coloring, drawing, or painting related items, but included, among 
other items, double sided game boards, playing pieces and dice, string art 
materials, as well as paints, brushes and an instruction manual, in one kit 
and string art with no writing, coloring, drawing or painting related items in 
the other kit. As the kits included a variety of articles not related to writing, 
coloring, drawing, or painting, the decision does not stand for the proposi- 
tion that writing, coloring, drawing or painting, by themselves, have signifi- 
cant play value for purposes of classification as a toy. Although we do not 
find HQ 086407 and HQ 087441 dispositive with regard to the classification 
of plastic rubbing templates, or other items packaged with plastic rubbing 
templates, we do intend to evaluate them in the near future to determine 
whether the items at issue were correctly classified under heading 9503 as 
“other toys.” 

The commenter asserts that the EN exclusions do not apply to the rubbing 
templates, as they are not specifically identified in the exclusions. The EN 
-annot limit the scope of a heading but does provide guidance. It is CBP’s 
position that from the EN, it may be inferred that other implements de- 
signed to facilitate drawing, and not amusement, are also excluded. See, HQ 
958063, dated February 13, 1996. 

The activity performed with the rubbing template is similar to that per- 
formed with a stencil or by tracing. It involves following a design pattern to 
create a design which can be then colored 

The amusement derived from art-related activities is secondary to utility 
because those articles and sets used for drawing, coloring and other art- 
related activities are not “essentially playthings.” The articles are not de- 
signed to amuse, but “rather are designed to facilitate some kind of art or 
drawing activity.” See HQ 962327, supra. 

For purposes of determining whether the rubbing templates fall within 
the class or kind of merchandise as toys, we apply the Carborundum factors 
as follows: 

The general physical characteristics of a rubbing template is hard plas- 
tic with a raised design on each side of the plastic to be used for creating 
designs with crayons or pencils. 


The expectation of the ultimate purchaser is to create the designs on the 
rubbing templates by using crayons and pencils. 


We do not have information regarding the channels of trade. 

Regarding the environment of sale (accompanying accessories, manner 
of advertisement and display), the instructions on use for the rubbing 
templates describe how “to create a picture.” We do not have informa- 
tion on the manner of advertisement or display. 

The use is not the same as toys because the use is creating designs by 
use of the rubbing templates. 

The economic practicality of using the templates for the creation of de- 
signs is clear, and it is unlikely any other use is recognized by the trade. 
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The foregoing application of the Carborundum criteria indicates that the 
rubbing templates are not goods of a kind designed for amusement, and 
therefore the principal use of the rubbing templates is not amusement. 

The commenter compares the rubbing templates to “Super Egg Putty,” 
jacks, and jump ropes, which have been classified as toys within heading 
9503, HTSUS, as opposed to articles of plastic, metal or other component 
materials. The commenter states that the items, like the rubbing templates, 
provide amusement in their use, warranting classification as toys. Unlike 
the other articles however, the rubbing templates, have the utilitarian pur- 
pose of creating designs, while the “Super Egg Putty” and jump ropes appear 
to be designed for amusement, and not some utilitarian purpose. Contrary 
to the comment, jacks have been classified in heading 9504, HTSUS as “Ar- 
ticles for arcade, table or parlor games. ...” See e.g. NY C89031, dated June 
26, 1998. 

In HQ 952413, supra, we concluded that the rubbing templates were simi- 
lar in character to a “Stencils and Pencils” set that had been classified as a 
tov as opposed to a drawing instrument, in HQ 950926, dated March 31, 
1992. HQ 966197, dated July 21, 2003, revoked HQ 950926, concluding that 
the subject set was not designed for amusement, but had the essential char- 
acter of the stencil, a drawing instrument, classified in heading 9017, 
HTSUS. 

With respect to the rubbing templates, we do not find they are classified in 
heading 9017, HTSUS. The Ens to heading 9017, include among drawing in- 
struments 1) pantographs and eidographs, 2) drafting machines, 3) drawing 
compasses, dividers, reduction compasses, spring bows, mathematical draw- 
ing pens, dotting wheels, etc., 4) set squares, adjustable squares, T squares, 
drawing curves, rulers, 5) protractors, and 6) stencils. In HQ 952413, we 
stated that templates and stencils have similar definitions, however the sub- 
ject rubbing templates did not “precisely” fit the definition of a template. In 
HQ 952413, a “template” was defined as “a pattern, mold, or the like, usu- 
ally consisting of a thin plate of wood or metal, serving as a gauge or guide 
in mechanical work.” We find that the rubbing templates at issue do not fit 
the definition of the type of template that is similar to a stencil. 

The “Rub ‘N’ Draw templates” rubbing templates are articles made of plas- 
tics. Articles of plastics are classified in Chapter 39, HTSUS. As no specific 
heading in Chapter 39 describes these articles, the “Rub ‘N’ Draw tem- 
plates” rubbing templates are classified in heading 3926, HTSUS, specifi- 
cally in subheading 3926.90.98, HTSUS, as “lolther articles of plastics and 
articles of other materials of headings 3901 to 3914: Other: Other.” The plas- 
tic rubbing templates are consistent with the plastic articles listed in the EN 
39.26(12), such as “beads . . . , figures and letters.” 


HOLDING: 


By application of GRI 1 the “Rub ‘N’ Draw templates” rubbing templates 
are classified in heading 3926, specifically in subheading 3926.90.9880, 
HTSUSA, as “[o]ther articles of plastics and articles of other materials of 
headings 3901 to 3914: Other: Other,” with a column one, general duty rate 
of 5.3% ad valorem. Duty rates are provided for your convenience and are 
subject to change. The text of the most recent HTSUS and the accompanying 
duty rates are provided on the internet at www.usitc.gov/tata/hts/. 
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EFFECT ON OTHER RULINGS: 
HQ 952413, dated February 17, 1993, is revoked. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


SERRE 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967797 
FEBRUARY 28, 2006 
CLA-2-RR:CTF:TCM 967797 IOR 
CATEGORY: Classification 
Tariff No. 3926.90.9880 
KEVIN MAHER 
C-AIR CUSTOMHOUSE BROKERS 
181 South Franklin Avenue 
Valley Stream, NY 11581 


Re: Fashion Maker; Rubbing Templates; NY J88507; revoked 


DEAR MR. MAHER: 

On October 6, 2003, the Director, National Commodity Specialist Division 
issued to you, on behalf of RoseArt, New York Ruling Letter (NY) J88507, 
classifying a “Fashion Maker” under the Harmonized Tariff Schedule of the 
United States (HTSUS). The “Fashion Maker,” which included plastic rub- 
bing templates, was classified as a toy set under subheading 9503.70.00, 
HTSUS. We have reconsidered NY J88507 and have determined the classifi- 
cation of the “Fashion Maker” to be incorrect. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY J88507 was 
published on November 16, 2005, in the Customs Bulletin, Volume 39, Num- 
ber 47. One comment was received in response to that notice, opposing the 
proposed revocation. Relevant portions of the comment are discussed in the 
Law and Analysis section of this ruling. 


FACTS: 
In NY J88507, the “Fashion Maker,” identified as style number 4740, was 
described as follows: 


The toy set consists of 12 plastic plates with 24 images, 14 colored pen- 
cils, 1 crayon with holder, and paper packaged together in a cardboard 
box with a window display. To use, a child 5 years of age and older 
places a sheet of paper over a plastic plate. The plate depicts an image 
of a face, a torso, arms, legs, a handbag, a flower, etc. The plate is then 
placed inside the plastic frame, which holds the paper in place so the 
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paper does not move as the child rubs the paper with the crayon. This 
rubbing action transfers the image on the plate to the paper. By mixing 
and matching the various plates, a child can create dozens of figures 
wearing various designs. The pencils are used to add additional colors to 
the finished design. All of the articles work together for the use of a 
child in imaginative role-play as a fashion designer “creating” dozens of 
their own fashions. 


As is apparent from the description above, the “Fashion Maker” also in- 

cludes a plastic frame. 
ISSUE: 

What is the classification of the “Fashion Maker” under the HTSUS. 
LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs 2 through 6 may then be applied in order. 

The HTSUS provisions under consideration are as follows: 

3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 
3926.90.98 Other 


9017 Drawing, marking-out or mathematical calculating instru- 
ments (for example, drafting machines, pantographs, pro- 
tractors, drawing sets, slide rules, disc calculators); instru- 
ments for measuring length, for use in the hand (for 
example, measuring rods and tapes, micrometers, calipers), 
not specified or included elsewhere in this chapter; parts 
and accessories thereof: 


.20 Other drawing, marking-out or mathematical calculat- 
ing instruments: 


20.80 Other 


Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts 
and accessories thereof: 


9503.90.00 Other 


The issue before us is whether the “Fashion Maker” is classifiable within 
heading 9503, HTSUS as other toys, or whether it is classifiable as a set 
elsewhere. Articles of Chapter 95, HTSUS, are not classifiable in Chapter 
39, or 90, HTSUS. See Note 2(v), Chapter 39 and Note 1(k), Chapter 90. In 
NY J88507 we concluded that the articles “work together for the use of a 
child in imaginative role-play as a fashion designer,” and classified it as 
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“lolther toys, put up in sets or outfits, and parts and accessories thereof,” in 
subheading 9503.70, HTSUS 

The term “toy” is not defined in the HTSUS. In understanding the lan- 
guage of the HTSUS, the Harmonized Commodity Description and Coding 
System Explanatory Notes may be utilized. The Explanatory Notes (ENs), 
although not dispositive or legally binding, provide a commentary on the 
scope of each heading of the HTSUS, and are the official interpretation of 
the Harmonized System at the international level. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). 

The General EN for Chapter 95 states that the “Chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” The U.S. 
Court of International Trade (CIT) construes heading 9503, HTSUS, as a 
“principal use” provision, insofar as it pertains to “toys.” See Minnetonka 
Brands v. United States, 110 F. Supp. 2d 1020, 1026 (CIT 2000). Thus, to be 
a toy, the “character of amusement involved lis] that derived from an item 
which is essentially a plaything.” ‘ea s Customs Clearance, Inc. v. United 


States, 59 Cust. Ct. 36, C.D. 3061 (1! 967). It has been CBP’s position that the 
amusement requirement means cha toys should be designed and used prin- 
cipally for amusement. 

For articles governed by principal use, Additional U.S. Rule of Interpreta- 
tion 1(a), HTSUS, provides that, in the absence of special language or con- 
text which otherwise requires, such use “is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use.” In other words, the article’s 
principal use at the time of importation determines whether it is classifiable 
within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides gen- 
eral criteria for discerning the principal use of an article, it does not provide 
specific criteria for individual tariff provisions. However, the CIT has pro- 
vided factors which are indicative but not conclusive, to apply when deter- 
mining whether merchandise falls within a particular class or kind. They in- 
clude: general physical characteristics, the expectation of the ultimate 
purchaser, channels of trade, environment of sale (accompanying accesso- 


ries, manner of advertisement and display), use in the same manner as mer- 


chandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. See United States v. 
Carborundun. C ompany, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), 
cert. denied, 429 U.S. 979 (hereinafter Carborundum). 

For pee ee that are both mee and functional, we look to Ideal Toy 
Corp. ' v United States, 78 Cust. Ct. 28 (1977), in which the court stated that 
“when amusement and utility become locked in controversy, the question be- 
comes one of determining whether amusement is incidental to the utilitar- 
ian purpose, or whether gi utility purpose is incidental to the amusement.” 
Drawing and coloring are activities capable of providing amusement, but the 
ENs exclude from aaaied 9503, HTSUS, many articles that are used in 
drawing, coloring and other art activities. EN 95.03 states, in part, that 
heading 9503 excludes: 

(a) Paints put up for children’s use (heading 32.13). 

(b) Modelling pastes put up for children’s amusement (heading 34.07). 

(c) Children’s picture, drawing or colouring books of heading 49.03. 
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(d) Transfers (heading 49.08). 


(h) Crayons and pastels for children’s use, of heading 96.09. 

(ij) Slates and blackboards, of heading 96.10. 

These exclusions provide that articles and sets comprised of articles used 
for drawing or coloring are not classifiable as toys or as toy sets (classified 
according to GRI 1 under subheading 9503.70.00). The fact that the drafters 
of the Harmonized System upon which the U.S. tariff schedule is based pro- 
vided for the above-listed articles eo nomine in headings other than heading 
9503, HTSUS, evinces an intent by the drafters that they not be considered 
toys. To that end, CBP has long construed the scope of heading 9503, 
HTSUS, to exclude such articles and sets. In HQ 085267, dated May 9, 1990, 
CBP found that, with respect to the above items listed in the ENs, “[all- 
though they may tend to amuse those who use them, such amusement is in- 
cidental to their primary purpose.” That is, not all merchandise that pro- 
vides amusement is properly classified in a toy provision. The listed items 
were further described as having primarily a drawing and craft function. 

CBP has never considered writing, coloring, drawing or painting to have 
significant “manipulative play value,” for purposes of classification as a toy. 
Nor does CBP classify the tools for writing, coloring, drawing or painting as 
toys since those tools are not designed to amuse. See HQ 966198, dated July 
21, 2003 (ruling that a plastic stencil depicting a farm and farm animals is 
not a toy but a stencil designed to create tracings of a farm and farm ani- 
mals); HQ 959189, dated September 25, 1996 (plastic stencils were designed 
primarily to make decorations, not to provide amusement); HQ 958068, 
dated February 13, 1996 (classifying a battery-operated drawing pad with 
pen for children as a drawing instrument of heading 9017 and not a toy be- 
cause it was designed to facilitate drawing, not to amuse); HQ 953922, dated 
November 17, 1993 (classifying the “Video Painter” and “Design Studio Ac- 
cessory Kit,” which included several stencils under heading 9017 for the 
same reason); HQ 962327, dated June 23, 2000, (articles in an art activity 
set were not put up in a form indicating their use as toys and thus the set 
was not classifiable as a toy set at GRI 1, and the individual items were not 
classifiable as toys, including a stencil); HQ 958152, dated April 2, 1996 
(classifying light-up desk with designs for tracing as a drawing instrument) 
and HQ 958805, dated February 8, 1996 (classifying “Trace N’ Color” in 
heading 9017). 

The commenter asserts that the above statement that “CBP has never 
considered writing, coloring, drawing or painting to have significant ’ma- 
nipulative play value,’ for purposes of classification as a toy,” is opposed to, 
and refuted by language in HQ 086407, dated March 22, 1990. HQ 086407 
was affirmed by HQ 087441, dated January 8, 1991. In HQ 086407 and HQ 
087441, the articles being classified were an “Arts, Crafts & Activities” kit, 
and a string art kit, which were classified under subheading 9503.70.80, 
HTSUS. The kits in issue in HQ 086407 and HQ 087441, were not limited to 
writing, coloring, drawing, or painting related items, but included, among 
other items, double sided game boards, playing pieces and dice, string art 
materials, as well as paints, brushes and an instruction manual, in one kit 
and string art with no writing, coloring, drawing or painting related items in 
the other kit. As the kits included a variety of articles not related to writing, 
coloring, drawing, or painting, the decision does not stand for the proposi- 
tion that writing, coloring, drawing or painting, by themselves, have signifi- 
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‘cant play value for purposes of classification as a toy. Although we do not 
find HQ 086407 and HQ 087441 dispositive with regard to the classification 
of plastic rubbing templates, or other items packaged with plastic rubbing 
templates, we do intend to evaluate them in the near future to determine 
whether the items at issue were correctly classified under heading 9503 as 
“other toys.” 

The commenter asserts that the EN exclusions do not apply to the rubbing 
templates, as they are not specifically identified in the exclusions. The EN 
cannot limit the scope of a heading but does provide guidance. It is CBP’s 
position that from the EN, it may be inferred that other implements de- 
signed to facilitate drawing, and not amusement, are also excluded. See, HQ 
958063, dated February 13, 1996. 

The activity performed with the rubbing template is similar to that per- 
formed with a stencil or by tracing. It involves following a design pattern to 
create a design which can be then colored. 

The amusement derived from art-related activities is secondary to utility 
because those articles and sets used for drawing, coloring and other art- 
related activities are not “essentially playthings.” The articles are not de- 
signed to amuse, but “rather are designed to facilitate some kind of art or 
drawing activity.” See HQ 962327, supra. In certain cases, combinations of 
articles not ordinarily classifiable as toys, but intended primarily for use in 
role play, have been determined to be classifiable as toys in heading 9503, 
HTSUS. See e.g., HQ 958344, dated October 2, 1997. Where the set is en- 
tirely composed of articles which are excluded from classification in heading 
9503, HTSUS, as articles used for art-related activities, and the art-related 
activity is the primary purpose of the set, as in the instant case, we do not 
find the item to be primarily for role play. 

For purposes of determining whether the “Fashion Maker” falls within the 
class or kind of merchandise as toys, we apply the Carborundum factors as 
follows: 


The general physical characteristics of the “Fashion Maker” is a plastic 
rubbing template with a raised design to be placed under paper in a 
frame and used for creating designs with crayons or pencils. 

The expectation of the ultimate purchaser is to create the designs on the 
rubbing templates by using crayons and pencils. 

We do not have information regarding the channels of trade. 

We do not have any information regarding the environment of sale (ac- 
companying accessories, manner of advertisement and display). 

The use is not the same as toys because the use is creating designs by 
use of the rubbing template. 

The economic practicality of using the articles for the creation of designs 
is clear, and it is unlikely any other use is recognized by the trade. 


The foregoing application of the Carborundum criteria indicates that the 
“Fashion Maker” is not a good of a kind designed for amusement, and there- 
fore the principal use of the “Fashion Maker” is not amusement, and it is not 
classified in heading 9503, HTSUS 


The subheading EN for subheading 9503.70 provides: 
Subject to substantiated classification in heading 95.03 and for the pur- 


pose of this subheading: 
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(i) “Sets” are two or more different types of articles (principally for 
amusement), put up in the same packing for retail sale without repack- 
ing. Simple accessories or objects of minor importance intended to facili- 
tate the use of the articles may also be included. 


(ii) “Outfits” are two or more different articles put up in the same pack- 
ing for retail sale without repacking, specific to a particular type of rec- 
reation, work, person or profession. 


The subheading EN is subject to substantiated classification in heading 
95.03. In this case, because the articles within the set consist of articles for 
art-related activities, articles excluded from heading 9503, HTSUS, classifi- 
cation in the heading has not been substantiated. 

The commenter asserts that subheading 9503.70 is an eo nomine provi- 
sion, and that goods may be classified therein pursuant to GRI 1, and that 
recourse to GRI 3 is unnecessary. While we agree that goods may be classi- 
fied in subheading 9503.70, HTSUS by application of GRI 1, without re- 
course to GRI 3, we do not agree that subheading 9503.70 is an eo nomine 
provision. As explained above, and to clarify our conclusion, we do not find 
that the article at issue is designed for amusement, and therefore classifica- 
tion in the heading is not substantiated. See HQ 962327, dated June 23, 
2000, in which it was determined that none of the items in an Adventure in 
Art Travel Pack were toys in their own right, and that nothing in the way 
the goods were put together made them a toy as opposed to the art and 
drawing materials which they are on their own, and as such they did not 
constitute a toy put up in a set. The next issue to be determined was 
whether they constituted a GRI 3(b) set outside of heading 9503, HTSUS. 
Because we have concluded that the subject article is not under heading 
9503, HTSUS, as a set or otherwise, we also turn to GRI 3(b) to determine 
whether the article can be classified as a set under any other provision of 
the HTSUS. 

The commenter cites to HQ 087441, dated January 8, 1991, which af- 
firmed HQ 086407, supra, as supporting classification of art sets or kits un- 
der subheading 9503.70, HTSUS. Under HQ 087441, a prerequisite of classi- 
fication in subheading 9503.70, HTSUS, is that the articles must be put up 
for use as a toy. Neither of the articles at issue in HQ 087441, were limited 
to drawing type of activities, such as in the instant article. Nothing about 
the instant article suggests any amusement other than that inherent in 
drawing and coloring. See e.g. HQ 962327, supra. 

The commenter cites to HQ 086330, dated May 14, 1990, HQ 958361, 
dated July 3, 1996, and HQ 960067, dated March 24, 1998, all of which per- 
tain to sets consisting of pens and plastic rings, intended to create spiral de- 
signs on paper. These were determined to be classified in subheading 
9503.70, HTSUS. CBP finds the spiral drawing kits distinguishable from the 
rubbing template kits in issue, in that the spiral drawing kits are educa- 
tional as to how mechanical things work, and require specific manipulation 
to the extent that gears combined with motion are involved. 

The commenter compares the rubbing templates to “Super Egg Putty,” 
jacks, and jump ropes, which have been classified as toys within heading 
9503, HTSUS, as opposed to articles of plastic, metal or other component 
materials. The commenter states that the items, like the rubbing templates, 
provide amusement in their use, warranting classification as toys. Unlike 
the other articles however, the rubbing templates, have the utilitarian pur- 
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pose of creating designs, while the “Super Egg Putty” and jump ropes appear 
to be designed for amusement, and not some utilitarian purpose. Contrary 
to the comment, jacks have been classified in heading 9504, HTSUS as “Ar- 
ticles for arcade, table or parlor games. . . .” See e.g. NY C89031, dated June 
26, 1998. 

In HQ 952413, dated February 17, 1993, we had concluded that similar 
rubbing templates, were similar in character to the stencils in a “Stencils 
and Pencils” set that had been classified as a toy as opposed to a drawing 
instrument, in HQ 950926, dated March 31, 1992. HQ 966197, dated July 
21, 2003, revoked HQ 950926, concluding that the subject set was not de- 
signed for amusement, but had the essential character of the stencil, a draw- 
ing instrument, classified in heading 9017, HTSUS. 

With respect to the rubbing templates, we do not find they are classified in 
heading 9017, HTSUS. The ENs to heading 9017, include among drawing 
instruments 1) pantographs and eidographs, 2) drafting machines, 3) draw- 
ing compasses, dividers, reduction compasses, spring bows, mathematical 
drawing pens, dotting wheels, etc., 4) set squares, adjustable squares, T 
squares, drawing curves, rulers, 5) protractors, and 6) stencils. In HQ 
952413, supra, we stated that templates and stencils have similar defini- 
tions, however in that case found that the subject rubbing templates did not 
“precisely” fit the definition of a template. In HQ 952413, a “template” was 
defined as “a pattern, mold, or the like, usually consisting of a thin plate of 
wood or metal, serving as a gauge or guide in mechanical work.” We find 
that the rubbing templates at issue do not fit the definition of the type of 
template that is similar to a stencil, and are not described in heading 9017, 
HTSUS. 

We find that the rubbing templates within the “Fashion Maker” are classi- 
fied in heading 3926, HTSUS, specifically in subheading 3926.90.98, 
HTSUS, as “lo]ther articles of plastics and articles of other materials of 
headings 3901 to 3914: Other: Other.” 

No single heading covers the subject “Fashion Maker” which consists of 
several different articles, therefore classification must be accomplished by 
other than GRI 1. Goods that are, prima facie, classifiable under two or 
more headings, are classifiable in accordance with GRI 3. GRI 3(a) states in 
part that when two or more headings each refer to part only of the items in a 
set put up for retail sale, those headings are to be regarded as equally spe- 
cific, even if one heading gives a more precise description of the goods. 

GRI 3(b) states, in relevant part, that goods put up in sets for retail sale 
shall be classified as if consisting of the material or component which gives 
them their essential character, insofar as this criterion is applicable. Ex- 
planatory Note (X) to GRI 3(b), on p. 5 (2002) states that for purposes of 
Rule 3(b) the term “goods put up in sets for retail sale” means goods which: 
(a) consist of at least two different articles which are, prima facie, classifi- 
able in different headings; (b) consist of products or articles put up together 
to meet a particular need or carry out a specific activity; and, (c) are put up 
in a manner suitable for sale directly to users without repacking (e.g., in 
boxes or cases or on boards). 

The subject merchandise consists of 12 plastic rubbing templates with 24 
images, 14 colored pencils, 1 crayon with holder, a plastic frame, and paper, 
all packaged together in a box. The items are prima facie classifiable in 
more than two different headings. The items packaged together, consist of 
articles put up together to carry out the specific activity of creating images 
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on paper. The articles are put up in a manner suitable for sale directly to us- 
ers without repacking. Therefore the kit in question is within the term 
“goods put up in sets for retail sale.” GRI 3(b) states in part that goods put 
up in sets for retail sale, which cannot be classified by reference to 3(a), are 
to be classified as if they consisted of the component which gives them their 
essential character. 

The factor or factors which determine essential character will vary with 
the goods. EN Rule 3(b)(VIID lists as factors the nature of the material or 
component, their bulk, quantity, weight or value, and the role of a constitu- 
ent material in relation to the use of the goods. In this case, we find that the 
rubbing templates, for purposes of GRI 3(b), impart the essential character 
of the set as they provide the designs to be drawn, the motif, and comprise 
the bulk of the set. See EN VIII, GRI 3(b); see also Better Home Plastics 
Corp. v. U.S., 916 F. Supp. 1265 (CIT 1996), affd 119 F. 3d 969 (Fed. Cir. 
1997). 

Because the rubbing templates impart the essential character of the 
“Fashion Maker” set, they control the classification of the set. The rubbing 
templates are articles made of plastics. Articles of plastics are classified in 
Chapter 39, HTSUS. As no specific heading in Chapter 39 describes these 
articles, the rubbing templates are classified in heading 3926, HTSUS, spe- 
cifically in subheading 3926.90.98, HTSUS, as “lo]ther articles of plastics 
and articles of other materials of headings 3901 to 3914: Other: Other.” The 
plastic rubbing templates are consistent with the plastic articles listed in 
the EN 39.26(12), such as “beads . . . , figures and letters.” 

HOLDING: 

By application of GRI 3(b), the “Fashion Maker,” is classified in heading 
3926, specifically subheading 3926.90.9880, HTSUSA, as “[o]ther articles of 
plastics and articles of other materials of headings 3901 to 3914: Other: 
Other,” with a column one, general duty rate of 5.3% ad valorem. Duty rates 
are provided for your convenience and are subject to change. The text of the 
most recent HTSUS and the accompanying duty rates are provided on the 
internet at www.usitc.gov/tata/hts/. 


EFFECT ON OTHER RULINGS: 
NY J88507, dated October 6, 2003, is hereby revoked. 
Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967798 

FEBRUARY 28, 2006 
CLA-—2—RR:CTF:TCM 967798 IOR 
CATEGORY: Classification 

Tariff No. 3926.90.9880 


MAUREEN SHOULE 

J.W. HAMPTON, JR. & Co. 
15 Park Row 

New York, NY 10038 


Re: Rubbing Template Sets; NY 885655; revoked 


DEAR MS. SHOULE: 

On June 4, 1993, this office issued to you, on behalf of F.W. Woolworth, 
Co., New York (NY) 885655, classifying “Cyborg Body Works” and “Fashion 
Designer Portfolio Drawing Set” under the Harmonized Tariff Schedule of 
the United States (HTSUS). The products, which included plastic rubbing 
templates, were classified as toy sets under subheading 9503.70.80 (now 
9503.70.00), HTSUS. We have reconsidered NY 885655 and have deter- 
mined the classification of the sets to be incorrect. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 885655 was 
published on November 16, 2005, in the Customs Bulletin, Volume 39, Num- 
ber 47. One comment was received in response to that notice, opposing the 
proposed revocation. Relevant portions of the comment are discussed in the 
Law and Analysis section of this ruling. 


FACTS: 
In NY 885655, the articles were described as follows: 


The two samples submitted with your inquiry, “Cyborg Body Works” and 
“Fashion Designer Portfolio Drawing Set”, are identified by item num- 
ber 8090. The first product “Cyborg Body Works” consists of 12 double- 
sided, plastic templates, 12 colored pencils, 2 crayons, paper and a plas- 
tic holder. The plates come in sizes less than 4 1/2 by 3 1/2 inches. They 
have various raised designs on both sides. The holder measures 9 1/2 by 
6 inches and, in addition to serving as a storage case for the templates 
and crayons, serves as a work area for coloring. The holder functions by 
placing a piece of paper over the template and inserting both under a 
plastic frame. The frame holds all items in place and by rubbing a 
crayon over the paper an outline of the desired picture is obtained. With 
the outline established the template may be removed and the child may 
color the picture. Both items are identical in nature with the only differ- 
ence beir.g in design sketches. The “Cyborg Body Works” contains vari- 
ous templates representing robotic like figures and the “Fashion De- 
signer Portfolio Drawing Set” comprises illustrations depicting female 
figures in various wardrobe. 
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ISSUE: 


What is the classification of the “Cyborg Body Works” and “Fashion De- 
signer Portfolio Drawing Set” under the HTSUS. 


LAW AND ANALYSIS: 


Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs 2 through 6 may then be applied in order. 

The HTSUS provisions under consideration are as follows: 

3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 
3926.90.98 Other 


9017 Drawing, marking-out or mathematical calculating instru- 
ments (for example, drafting machines, pantographs, pro- 
tractors, drawing sets, slide rules, disc calculators); instru- 
ments for measuring length, for use in the hand (for 
example, measuring rods and tapes, micrometers, calipers), 
not specified or included elsewhere in this chapter; parts 
and accessories thereof: 


9017.20 Other drawing, marking-out or mathematical calculat- 
ing instruments: 


9017.20.80 Other 


9503 Other toys; reduced-size (“scale”) models and similar 
recreational models, working or not; puzzles of all 
kinds; parts and accessories thereof: 


9503.90.00 Other 


The issue before us is whether the “Cyborg Body Works” and “Fashion De- 
signer Portfolio Drawing Set” are classifiable within heading 9503, HTSUS 
as other toys, or whether they are classifiable as sets elsewhere. Articles of 
Chapter 95, HTSUS, are not classifiable in Chapter 39, or 90, HTSUS. See 
Note 2(v), Chapter 39 and Note 1(k), Chapter 90. 

The term “toy” is not defined in the HTSUS. In understanding the lan- 
guage of the HTSUS, the Harmonized Commodity Description and Coding 
System Explanatory Notes may be utilized. The Explanatory Notes (ENs), 
although not dispositive or legally binding, provide a commentary on the 
scope of each heading of the HTSUS, and are the official interpretation of 
the Harmonized System at the international level. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). 

The General EN for Chapter 95 states that the “Chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” The U.S. 
Court of International Trade (CIT) construes heading 9503, HTSUS, as a 
“principal use” provision, insofar as it pertains to “toys.” See Minnetonka 
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Brands v. United States, 110 F. Supp. 2d 1020, 1026 (CIT 2000). Thus, to be 
a toy, the “character of amusement involved [is] that derived from an item 
which is essentially a plaything.” Wilson’s Customs Clearance, Inc. v. United 
States, 59 Cust. Ct. 36, C.D. 3061 (1967). It has been CBP’s position that the 
amusement requirement means that toys should be designed and used prin- 
cipally for amusement. 

For articles governed by principal use, Additional U.S. Rule of Interpreta- 
tion 1(a), HTSUS, provides that, in the absence of special language or con- 
text which otherwise requires, such use “is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use.” In other words, the article’s 
principal use at the time of importation determines whether it is classifiable 
within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides gen- 
eral criteria for discerning the principal use of an article, it does not provide 
specific criteria for individual tariff provisions. However, the CIT has pro- 
vided factors which are indicative but not conclusive, to apply when deter- 
mining whether merchandise falls within a particular class or kind. They in- 
clude: general physical characteristics, the expectation of the ultimate 
purchaser, channels of trade, environment of sale (accompanying accesso- 
ries, manner of advertisement and display), use in the same manner as mer- 
chandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. See United States v. 


Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), 


cert. denied, 429 U.S. 979 (hereinafter Carborundum). 
For articles that are both amusing and functional, we look to Ideal Toy 





“when amusement and utility become locked in controversy, the question be- 
comes one of determining whether amusement is incidental to the utilitar- 
ian purpose, or whether the utility purpose is incidental to the amusement.” 
Drawing and coloring are activities capable of providing amusement, but the 
ENs exclude from heading 9503, HTSUS, many articles that are used in 
drawing, coloring and other art activities. EN 95.03 states, in part, that 
heading 9503 excludes: 


(a) Paints put up for children’s use (heading 32.13). 

(b) Modelling pastes put up for children’s amusement (heading 34.07). 
(c) Children’s picture, drawing or colouring books of heading 49.03. 

(d) Transfers (heading 49.08). 


(h) Crayons and pastels for children’s use, of heading 96.09. 
(ij) Slates and blackboards, of heading 96.10 


These exclusions provide that articles and sets comprised of articles used 
for drawing or coloring are not classifiable as toys or as toy sets (classified 
according to GRI 1 under subheading 9503.70.00). The fact that the drafters 
of the Harmonized System upon which the US tariff schedule is based pro- 
vided for the above-listed articles eo nomine in headings other than heading 
9503, HTSUS, evinces an intent by the drafters that they not be considered 
toys. To that end, CBP has long construed the scope of heading 9503, 
HTSUS, to exclude such articles and sets. In HQ 085267, dated May 9, 1990, 
CBP found that, with respect to the above items listed in the ENs, “[all- 
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though they may tend to amuse those who use them, such amusement is in- 
cidental to their primary purpose.” That is, not all merchandise that pro- 
vides amusement is properly classified in a toy provision. The listed items 
were further described as having primarily a drawing and craft function. 

CBP has never considered writing, coloring, drawing or painting to have 
significant “manipulative play value,” for purposes of classification as a toy. 
Nor does CBP classify the tools for writing, coloring, drawing or painting as 
toys since those tools are not designed to amuse. See HQ 966198, dated July 
21, 2003 (ruling that a plastic stencil depicting a farm and farm animals is 
not a toy but a stencil designed to create tracings of a farm and farm ani- 
mals); HQ 959189, dated September 25, 1996 (plastic stencils were designed 
primarily to make decorations, not to provide amusement); HQ 958063, 
dated February 13, 1996 (classifying a battery-operated drawing pad with 
pen for children as a drawing instrument of heading 9017 and not a toy be- 
cause it was designed to facilitate drawing, not to amuse); HQ 953922, dated 
November 17, 1993 (classifying the “Video Painter” and “Design Studio Ac- 
cessory Kit,” which included several stencils under heading 9017 for the 
same reason); HQ 962327, dated June 23, 2000, (articles in an art activity 
set were not put up in a form indicating their use as toys and thus the set 
was not classifiable as a toy set at GRI 1, and the individual items were not 
classifiable as toys, including a stencil); HQ 958152, dated April 2, 1996 
(classifying light-up desk with designs for tracing as a drawing instrument) 
and HQ 958805, dated February 8, 1996 (classifying “Trace N’ Color” in 
heading 9017). 

The commenter asserts that the above statement that “CBP has never 
considered writing, coloring, drawing or painting to have significant ’ma- 
nipulative play value, for purposes of classification as a toy,” is opposed to, 
and refuted by language in HQ 086407, dated March 22, 1990. HQ 086407 
was affirmed by HQ 087441, dated January 8, 1991. In HQ 086407 and HQ 
087441, the articles being classified were an “Arts, Crafts & Activities” kit, 
and a string art kit, which were classified under subheading 9503.70.80, 
HTSUS. The kits in issue in HQ 086407 and HQ 087441, were not limited to 
writing, coloring, drawing, or painting related items, but included, among 
other items, double sided game boards, playing pieces and dice, string art 
materials, as well as paints, brushes and an instruction manual, in one kit 
and string art with no writing, coloring, drawing or painting related items in 
the other kit. As the kits included a variety of articles not related to writing, 
coloring, drawing, or painting, the decision does not stand for the proposi- 
tion that writing, coloring, drawing or painting, by themselves, have signifi- 
cant play value for purposes of classification as a toy. Although we do not 
find HQ 086407 and HQ 087441 dispositive with regard to the classification 
of plastic rubbing templates, or other items packaged with plastic rubbing 
templates, we do intend to evaluate them in the near future to determine 
whether the items at issue were correctly classified under heading 9503 as 
“other toys.” 

The commenter asserts that the EN exclusions do not apply to the rubbing 
templates, as they are not specifically identified in the exclusions. The EN 
cannot limit the scope of a heading but does provide guidance. It is CBP’s 
position that from the EN, it may be inferred that other implements de- 
signed to facilitate drawing, and not amusement. 
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The activity performed with the rubbing template is similar to that per- 
formed with a stencil or by tracing. It involves following a design pattern to 
create a design which can be then colored. 

The amusement derived from art-related activities is secondary to utility 
because those articles and sets used for drawing, coloring and other art- 
related activities are not “essentially playthings.” The articles are not de- 
signed to amuse, but “rather are designed to facilitate some kind of art or 
drawing activity.” See HQ 962327, supra. In certain cases, combinations of 
articles not ordinarily classifiable as toys, but intended primarily for use in 
role play, have been determined to be classifiable as toys in heading 9503, 
HTSUS. See e.g., HQ 958344, dated October 2, 1997. Where the set is en- 
tirely composed of articles which are excluded from classification in heading 
9503, HTSUS, as articles used for art-related activities, and the art-related 
activity is the primary purpose of the set, as in the instant case, we do not 
find the item to be primarily for role play. 

For purposes of determining whether the rubbing template falls within 
the class or kind of merchandise as toys, we apply the Carborundum factors 
as follows: 

The general physical characteristics of the “Cyborg Body Works” and 
“Fashion Designer Portfolio Drawing Set” is a plastic rubbing template 
with a raised design to be placed under paper in a frame and used for 
creating designs with crayons or pencils. 

The expectation of the ultimate purchaser is to create the designs on the 
rubbing templates by using crayons and pencils. 

We do not have information regarding the channels of trade. 

We do not have any information regarding the environment of sale (ac- 
companying accessories, manner of advertisement and display). 

The use is not the same as toys because the use is creating designs by 
use of the rubbing template. 

The economic practicality of using the articles for the creation of designs 
is clear, and it is unlikely any other use is recognized by the trade. 


The foregoing application of the Carborundum criteria indicates that the 
“Cyborg Body Works” and “Fashion Designer Portfolio Drawing Set” are not 
goods of a kind designed for amusement, and therefore the principal use of 
the articles is not amusement, and they are not classified in heading 9503, 
HTSUS. 


The subheading EN for subheading 9503.70 provides: 


Subject to substantiated classification in heading 95.03 and for the pur- 
pose of this subheading: 


(i) “Sets” are two or more different types of articles (principally for 
amusement), put up in the same packing for retail sale without repack- 
ing. Simple accessories or objects of minor importance intended to facili- 
tate the use of the articles may also be included. 

(ii) “Outfits” are two or more different articles put up in the same pack- 
ing for retail sale without repacking, specific to a particular type of rec- 
reation, work, person or profession. 
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The subheading EN is subject to substantiated classification in heading 
95.03. In this case, because the articles within the set consist of articles for 
art-related activities, articles excluded from heading 9503, HTSUS, classifi- 
cation in the heading has not been substantiated. 

The commenter asserts that subheading 9503.70 is an eo nomine provi- 
sion, and that goods may be classified therein pursuant to GRI 1, and that 
recourse to GRI 3 is unnecessary. While we agree that goods may be classi- 
fied in subheading 9503.70, HTSUS by application of GRI 1, without re- 
course to GRI 3, we do not agree that subheading 9503.70 is an eo nomine 
provision. However, as explained above, and to clarify our conclusion, we do 
not find that the article at issue is designed for amusement, and therefore 
classification in the heading is not substantiated. See HQ 962327, dated 
June 23, 2000, in which it was determined that none of the items in an Ad- 
venture in Art Travel Pack were toys in their own right, and that nothing in 
the way the goods were put together made them a toy as opposed to the art 
and drawing materials which they are on their own, and as such they did 
not constitute a toy put up in a set. The next issue to be determined was 
whether they constituted a GRI 3(b) set outside of heading 9503, HTSUS. 
Because we have concluded that the subject article is not under heading 
9503, HTSUS, as a set or otherwise, we also turn to GRI 3(b) to determine 
whether the article can be classified as a set under any other provision of 
the HTSUS. 

The commenter cites to HQ 087441, dated January 8, 1991, which af- 
firmed HQ 086407, supra, as supporting classification of art sets or kits un- 
der subheading 9503.70, HTSUS. Under HQ 087441, a prerequisite of classi- 
fication in subheading 9503.70, HTSUS, is that the articles must be put up 
for use as a toy. Neither of the articles at issue in HQ 087441, were limited 
to drawing type of activities, such as in the instant article. Nothing about 
the instant article suggests any amusement other than that inherent in 
drawing and coloring. See e.g. HQ 962327, supra. 

The commenter cites to HQ 086330, dated May 14, 1990, HQ 958361, 
dated July 3, 1996, and HQ 960067, dated March 24, 1998, all of which per- 
tain to sets consisting of pens and plastic rings, intended to create spiral de- 
signs on paper. These were determined to be classified in subheading 
9503.70, HTSUS. CBP finds the spiral drawing kits distinguishable from the 
rubbing template kits in issue, in that the spiral drawing kits are educa- 
tional as to how mechanical things work, and require specific manipulation 
to the extent that gears combined with motion are involved. 

The commenter compares the rubbing templates to “Super Egg Putty,” 
jacks, and jump ropes, which have been classified as toys within heading 
9503, HTSUS, as opposed to articles of plastic, metal or other component 
materials. The commenter states that the items, like the rubbing templates, 
provide amusement in their use, warranting classification as toys. Unlike 
the other articles however, the rubbing templates, have the utilitarian pur- 
pose of creating designs, while the “Super Egg Putty” and jump ropes appear 
to be designed for amusement, and not some utilitarian purpose. Contrary 
to the comment, jacks have been classified in heading 9504, HTSUS as “Ar- 
ticles for arcade, table or parlor games. .. .” See e.g. NY C89031, dated June 
26, 1998. 

In HQ 952413, dated February 17, 1993, we had concluded that similar 
rubbing templates, were similar in character to the stencils in a “Stencils 
and Pencils” set that had been classified as a toy as opposed to a drawing 
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instrument, in HQ 950926, dated March 31, 1992. HQ 966197, dated July 
21, 2003, revoked HQ 950926, concluding that the subject set was not de- 
signed for amusement, but had the essential character of the stencil, a draw- 
ing instrument, classified in heading 9017, HTSUS 

With respect to the rubbing templates, we do not find they are classified in 
heading 9017, HTSUS. The ENs to heading 9017, include among drawing 
instruments 1) pantographs and eidographs, 2) drafting machines, 3) draw- 
ing compasses, dividers, reduction compasses, spring bows, mathematical 
drawing pens, dotting wheels, etc., 4) set squares, adjustable squares 
T squares, drawing curves, rulers, 5) protractors, and 6) stencils. In HQ 
952413, supra, we stated that templates and stencils have similar defini- 
tions, however in that case found that the subject rubbing templates did not 

“prec cisely” fit the definition of a template. In HQ 952413, a “template” was 
lefined as “a pattern, mold, or the like, usually consisting of a thin plate of 
wood or metal, serving as a gauge or guide in mechanical work.” We find 
that the rubbing templates at issue do not fit the definition of the type of 
template that is similar to a stencil, and are not described in heading 9017, 
HTSUS 

We find that the rubbing templates within the “Cyborg Body Works” and 
“Fashion Designer Portfolio Drawing Set” ars ae in heading 3926, 
HTSUS, specifically in subheading 3926.90.98, HTSUS, as “[o]ther articles 
of plastics and articles of other materials of headings 3901 to 3914: Other 
Other.” 

No single heading covers the “Cyborg Body Works” and “Fashion Designer 
Portfolio Drawing Set” which consist of several different articles, therefore 
classification must be accomplished by other than GRI 1. Goods that are, 
prima facie, classifiable under two or more headings, are classifiable in ac- 
cordance with GRI 3. GRI 3(a) states in part that when two or more head- 
ings each refer to part only of the items in a set put up for retail sale, those 
headings are to be regarded as equally specific, even if one heading gives a 
more precise description of the goods 

GRI 3(b) states, in relevant part, that goods put up in sets for retail sale 
shall be classified as if consisting of the material or component which gives 
them their essential character, insofar as this criterion is applicable. Ex- 
planatory Note (X) to GRI 3(b), on p. 5 (2002) states that for purposes of 
Rule 3(b) the term “goods put up in sets for retail sale” means goods which: 
(a) consist of at least two different articles which are, prima facie, classifi- 
able in different headings; ( b) consist of products or articles put up together 
to meet a particular need or carry out a specific activity; and, (c) are put up 
in a manner suitable for sale directly to users without repacking (e.g., in 
boxes or cases or on boards). 

Each of the subject articles consist of 12 double-sided plastic rubbing tem- 
plates, 12 colored pencils, 2 crayons, paper, and a plastic holder. The items 
are prima facie classifiable in more than two different headings. The items 
packaged together, consist of articles put up together to carry out the spe- 
cific activity of creating images on paper. The articles are put up in a man- 
ner suitable for sale directly to users without repacking. Therefore the kits 
in question are within the term “goods put up in sets for retail sale.” GRI 
3(b) states in part that goods put up in sets for retail sale, which cannot be 


classified by reference to 3(a), are to be classified as if they consisted of the 


component which gives them their essential character. 





84 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


The factor or factors which determine essential character will vary with 
the goods. EN Rule 3(b)(VIID lists as factors the nature of the material or 
component, their bulk, quantity, weight or value, and the role of a constitu- 
ent material in relation to the use of the goods. In this case, we find that the 
rubbing templates, for purposes of GRI 3(b), impart the essential character 
of the sets because they provide the designs to be to be drawn, the motif, and 
comprise the bulk of the set. See EN VIII, GRI 3(b); see also Better Home 
Plastics Corp. v. U.S., 916 F. Supp. 1265 (CIT 1996), affd 119 F. 3d 969 (Fed. 
Cir. 1997). 

Because the rubbing templates impart the essential character of the 
“Cyborg Body Works” and “Fashion Designer Portfolio Drawing Set” sets, 
they control the classification of the set. The rubbing templates are articles 
made of plastics. Articles of plastics are classified in Chapter 39, HTSUS. As 
no specific heading in Chapter 39 describes these articles, the rubbing tem- 
plates are classified in heading 3926, HTSUS, specifically in subheading 
3926.90.98, HTSUS, as “[o]ther articles of plastics and articles of other ma- 
terials of headings 3901 to 3914: Other: Other.” The plastic rubbing tem- 
plates are consistent with the plastic articles listed in the EN 39.26(12), 
such as “beads . . . , figures and letters.” 


HOLDING: 


By application of GRI 3(b), the “Cyborg Body Works” and “Fashion De- 
signer Portfolio Drawing Set” are each classified in heading 3926, specifi- 
cally subheading 3926.90.9880, HTSUSA, as “[o]ther articles of plastics and 
articles of other materials of headings 3901 to 3914: Other: Other,” with a 
column one, general duty rate of 5.3% ad valorem. Duty rates are provided 


for your convenience and are subject to change. The text of the most recent 
HTSUS and the accompanying duty rates are provided on the internet at 
www.usitc.gov/tata/hts/. 

EFFECT ON OTHER RULINGS: 

NY 885655, dated June 4, 1993 is hereby revoked. 
Gail A. Hamill for MYLEs B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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[ATTACHMENT D}] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967796 
FEBRUARY 28, 2006 
CLA-—2—RR:CTF:TCM 967796 IOR 
CATEGORY: Classification 
Tariff No. 3926.90.9880 
KATE MILLER 
LADDERS TO LEARNING, INC. 
Box 1498 
Almonte, Ontario 


CANADA KOA 1A0 
Re: Rubbing Templates; NY G88117; modified 


DEAR Ms. MILLER: 

On March 27, 2001, this office issued to you New York (NY) G88117, clas- 
sifying various products which were components of a children’s “reading ac- 
tivity kit” identified as “One Gray Mouse,” under the Harmonized Tariff 
Schedule of the United States (HTSUS). One of the products, a plastic rub- 
bing template, was classified as a toy under subheading 9503.90.00, 
HTSUS. We have reconsidered NY G88117 and have determined the classifi- 
cation of the rubbing template to be incorrect. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 


amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103—182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY G88117 was 
published on November 16, 2005, in the Customs Bulletin, Volume 39, Num- 
ber 47. One comment was received in response to that notice, opposing the 
proposed revocation. Relevant portions of the comment are discussed in the 
Law and Analysis section of this ruling. 


FACTS: 

In NY G88117, the rubbing template was described as a “Terrific Tracks 
Rubbing Plate,” a plastic template to be used with pencils, crayons or the 
like to make rubbings depicting animal tracks. 

ISSUE: 

What is the classification of the “Terrific Tracks Rubbing Plate” under the 
HTSUS. 

LAW AND ANALYSIS: 


Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs 2 through 6 may then be applied in order. 
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The HTSUS provisions under consideration are as follows: 


3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 
3926.90.98 Other 


9017 Drawing, marking-out or mathematical calculating instru- 
ments (for example, drafting machines, pantographs, pro- 
tractors, drawing sets, slide rules, disc calculators); instru- 
ments for measuring length, for use in the hand (for 
example, measuring rods and tapes, micrometers, calipers), 
not specified or included elsewhere in this chapter; parts 
and accessories thereof: 


9017.20 Other drawing, marking-out or mathematical calculat- 
ing instruments: 


9017.20.80 Other 


9503 Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts 
and accessories thereof: 


9503.90.00 


The issue before us is whether the subject rubbing template is a toy. Ar- 
ticles of Chapter 95, HTSUS, are not classifiable in Chapter 39, or 90, 
HTSUS. See Note 2(v), Chapter 39 and Note 1(k), Chapter 90. The term 
“toy” is not defined in the HTSUS. In understanding the language of the 
HTSUS, the Harmonized Commodity Description and Coding System Ex- 
planatory Notes may be utilized. The Explanatory Notes (ENs), although 
not dispositive or legally binding, provide a commentary on the scope of each 
heading of the HTSUS, and are the official interpretation of the Harmonized 
System at the international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

The General EN for Chapter 95 states that the “Chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” The U.S. 
Court of International Trade (CIT) construes heading 9503, HTSUS, as a 
“principal use” provision, insofar as it pertains to “toys.” See Minnetonka 
Brands v. United States, 110 F. Supp. 2d 1020, 1026 (CIT 2000). Thus, to be 
a toy, the “character of amusement involved [is] that derived from an item 
which is essentially a plaything.” Wilson’s Customs Clearance, Inc. v. United 
States, 59 Cust. Ct. 36, C.D. 3061 (1967). It has been CBP’s position that the 
amusement requirement means that toys should be designed and used prin- 
cipally for amusement. 

For articles governed by principal use, Additional U.S. Rule of Interpreta- 
tion 1(a), HTSUS, provides that, in the absence of special language or con- 
text which otherwise requires, such use “is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use.” In other words, the article’s 
principal use at the time of importation determines whether it is classifiable 
within a particular class or kind. 
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While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides gen- 
eral criteria for discerning the principal use of an article, it does not provide 
specific criteria for individual tariff provisions. However, the CIT has pro- 
vided factors which are indicative but not conclusive, to apply when deter- 
mining whether merchandise falls within a particular class or kind. They in- 
clude: general physical characteristics, the expectation of the ultimate 
purchaser, channels of trade, environment of sale (accompanying accesso- 
ries, manner of advertisement and display), use in the same manner as mer- 
chandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. See United States v. 
Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), 
cert. denied, 429 U.S. 979 (hereinafter Carborundum). 

For articles that are both amusing and functional, we look to Ideal Toy 


“when amusement and utility become locked in controversy, the question be- 
comes one of determining whether amusement is incidental to the utilitar- 
ian purpose, or whether the utility purpose is incidental to the amusement.” 
Drawing and coloring are activities capable of providing amusement, but the 
ENs exclude from heading 9503, HTSUS, many articles that are used in 
drawing, coloring and other art activities. EN 95.03 states, in part, that 
heading 9503 excludes: 


(a) Paints put up for children’s use (heading 32.13). 

(b) Modelling pastes put up for children’s amusement (heading 34.07). 
(c) Children’s picture, drawing or colouring books of heading 49.03. 

(d) Transfers (heading 49.08). 


(h) Crayons and pastels for children’s use, of heading 96.09. 
(ij) Slates and blackboards, of heading 96.10 


These exclusions provide that articles and sets comprised of articles used 
for drawing or coloring are not classifiable as toys or as toy sets (classified 
according to GRI 1 under subheading 9503.70.00). The fact that the drafters 
of the Harmonized System upon which the US tariff schedule is based pro- 
vided for the above-listed articles eo nomine in headings other than heading 
9503, HTSUS, evinces an intent by the drafters that they not be considered 
toys. To that end, CBP has long construed the scope of heading 9508, 
HTSUS, to exclude such articles and sets. In HQ 085267, dated May 9, 1990, 
CBP found that, with respect to the above items listed in the ENs, “[all- 
though they may tend to amuse those who use them, such amusement is in- 
cidental to their primary purpose.” That is, not all merchandise that pro- 
vides amusement is properly classified in a toy provision. The listed items 
were further described as having primarily a drawing and craft function. 

CBP has never considered writing, coloring, drawing or painting to have 
significant “manipulative play value,” for purposes of classification as a toy. 
Nor does CBP classify the tools for writing, coloring, drawing or painting as 
toys since those tools are not designed to amuse. See HQ 966198, dated July 
21, 2003 (ruling that a plastic stencil depicting a farm and farm animals is 
not a toy but a stencil designed to create tracings of a farm and farm ani- 
mals); HQ 959189, dated September 25, 1996 (plastic stencils were designed 
primarily to make decorations, not to provide amusement); HQ 958063, 
dated February 13, 1996 (classifying a battery-operated drawing pad with 
pen for children as a drawing instrument of heading 9017 and not a toy be- 
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cause it was designed to facilitate drawing, not to amuse); HQ 953922, dated 
November 17, 1993 (classifying the “Video Painter” and “Design Studio Ac- 
cessory Kit,” which included several stencils under heading 9017 for the 
same reason); HQ 962327, dated June 23, 2000, (articles in an art activity 
set were not put up in a form indicating their use as toys and thus the set 
was not classifiable as a toy set at GRI 1, and the individual items were not 
classifiable as toys, including a stencil); HQ 958152, dated April 2, 1996 
(classifying light-up desk with designs for tracing as a drawing instrument) 
and HQ 958805, dated February 8, 1996 (classifying “Trace N’ Color” in 
heading 9017). 

The commenter asserts that the above statement that “CBP has never 
considered writing, coloring, drawing or painting to have significant ’ma- 
nipulative play value,’ for purposes of classification as a toy,” is opposed to, 
and refuted by language in HQ 086407, dated March 22, 1990. HQ 086407 
was affirmed by HQ 087441, dated January 8, 1991. In HQ 086407 and HQ 
087441, the articles being classified were an “Arts, Crafts & Activities” kit, 
and a string art kit, which were classified under subheading 9503.70.80, 
HTSUS. The kits in issue in HQ 086407 and HQ 087441, were not limited to 
writing, coloring, drawing, or painting related items, but included, among 
other items, double sided game boards, playing pieces and dice, string art 
materials, as well as paints, brushes and an instruction manual, in one kit 
and string art with no writing, coloring, drawing or painting related items in 
the other kit. As the kits included a variety of articles not related to writing, 
coloring, drawing, or painting, the decision does not stand for the proposi- 
tion that writing, coloring, drawing or painting, by themselves, have signifi- 
cant play value for purposes of classification as a toy. Although we do not 
find HQ 086407 and HQ 087441 dispositive with regard to the classification 
of plastic rubbing templates, or other items packaged with plastic rubbing 
templates, we do intend to evaluate them in the near future to determine 
whether the items at issue were correctly classified under heading 9503 as 
“other toys.” 

The commenter asserts that the EN exclusions do not apply to the rubbing 
templates, as they are not specifically identified in the exclusions. The EN 
cannot limit the scope of a heading but does provide guidance. It is CBP’s 
position that from the EN, it may be inferred that other implements de- 
signed to facilitate drawing, and not amusement, are also excluded. See, HQ 
9580638, dated February 13, 1996. 

The activity performed with the rubbing template is similar to that per- 
formed with a stencil or by tracing. It involves following a design pattern to 
create a design which can be then colored. 

The amusement derived from art-related activities is secondary to utility 
because those articles and sets used for drawing, coloring and other art- 
related activities are not “essentially playthings.” The articles are not de- 
signed to amuse, but “rather are designed to facilitate some kind of art or 
drawing activity.” See HQ 962327, supra. 

For purposes of determining whether the rubbing template falls within 
the class or kind of merchandise as toys, we apply the Carborundum factors 
as follows: 


The general physical characteristics of a rubbing template is plastic 
with a raised design to be used for creating designs with crayons or pen- 
cils. 
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The expectation of the ultimate purchaser is to create the designs on the 
rubbing templates by using crayons and pencils. 


We do not have information regarding the channels of trade. 


We do not have any information regarding the environment of sale (ac- 
companying accessories, manner of advertisement and display). 


The use is not the same as toys because the use is creating designs by 
use of the rubbing template. 


The economic practicality of using the template for the creation of de- 
signs is clear, and it is unlikely any other use is recognized by the trade. 


The foregoing application of the Carborundum criteria indicates that the 
rubbing template is not a good of a kind designed for amusement, and there- 
fore the principal use of the rubbing template is not amusement, and the 
rubbing template is not classified in heading 9503, HTSUS. 

The commenter compares the rubbing templates to “Super Egg Putty,” 
jacks, and jump ropes, which have been classified as toys within heading 
9503, HTSUS, as opposed to articles of plastic, metal or other component 
materials. The commenter states that the items, like the rubbing templates, 
provide amusement in their use, warranting classification as toys. Unlike 
the other articles however, the rubbing templates, have the utilitarian pur- 
pose of creating designs, while the “Super Egg Putty” and jump ropes appear 
to be designed for amusement, and not some utilitarian purpose. Contrary 
to the comment, jacks have been classified in heading 9504, HTSUS as “Ar- 
ticles for arcade, table or parlor games... .” See e.g. NY C89031, dated June 
26, 1998. 

In HQ 9524138, dated February 17, 1993, we had concluded that similar 
rubbing templates therein, were similar in character to a “Stencils and Pen- 
cils” set that had been classified as a toy as opposed to a drawing instru- 
ment, in HQ 950926, dated March 31, 1992. HQ 966197, dated July 21, 
2003, revoked HQ 950926, concluding that the subject set was not designed 
for amusement, but had the essential character of the stencil, a drawing in- 
strument, classified in heading 9017, HTSUS. 

With respect to the rubbing template, we do not find it is classified in 
heading 9017, HTSUS. The ENs to heading 9017, include among drawing 
instruments 1) pantographs and eidographs, 2) drafting machines, 3) draw- 
ing compasses, dividers, reduction compasses, spring bows, mathematical 
drawing pens, dotting wheels, etc., 4) set squares, adjustable squares, T 
squares, drawing curves, rulers, 5) protractors, and 6) stencils. In HQ 
952413, supra, we stated that templates and stencils have similar defini- 
tions, however in that case found that the subject rubbing templates did not 
“precisely” fit the definition of a template. In HQ 952413, a “template” was 
defined as “a pattern, mold, or the like, usually consisting of a thin plate of 
wood or metal, serving as a gauge or guide in mechanical work.” We find 
that the rubbing template at issue does not fit the definition of the type of 
template that is similar to a stencil, and is not described in heading 9017, 
HTSUS. 

The “Terrific Tracks Rubbing Plate,” rubbing template is an article made 
of plastics. Articles of plastics are classified in Chapter 39, HTSUS. As no 
specific heading in Chapter 39 describes this article, the “Terrific Tracks 
Rubbing Plate” rubbing template is classified in heading 3926, HTSUS, spe- 
cifically in subheading 3926.90.98, HTSUS, as “[o]ther articles of plastics 
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and articles of other materials of headings 3901 to 3914: Other: Other.” The 
plastic rubbing template is consistent with the plastic articles listed in the 
EN 39.26(12), such as “beads . . . , figures and letters.” 


HOLDING: 

By application of GRI 1 the “Terrific Tracks Rubbing Plate,” rubbing tem- 
plate is classified in heading 3926, specifically in subheading 3926.90.9880, 
HTSUSA, as “[o]ther articles of plastics and articles of other materials of 
headings 3901 to 3914: Other: Other,” with a column one, general duty rate 
of 5.3% ad valorem. Duty rates are provided for your convenience and are 
subject to change. The text of the most recent HTSUS and the accompanying 
duty rates are provided on the internet at www.usitc.gov/tata/hts/. 

EFFECT ON OTHER RULINGS: 
NY G88117, dated March 27, 2001, is hereby modified. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


RR 
[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967799 
FEBRUARY 28, 2006 
CLA-2—RR:CTF:TCM 967799 IOR 
CATEGORY: Classification 
Tariff No. 3926.90.9880 
FRED SHAPIRO 
Fasco (USA) LTD. 
39 E. Hanover Avenue 
Morris Plains, NJ 07950 


Re: Rubbing Templates; NY 811162; modified 


DEAR MR. SHAPIRO: 

On June 20, 1995, the Director, National Commodity Specialist Division 
issued to you New York Ruling Letter (NY) 811162, classifying various prod- 
ucts under the Harmonized Tariff Schedule of the United States (HTSUS). 
One of the products, a “Polly Pocket Crayon By Number Activity Caddy,” 
was classified as a toy under subheading 9503.90.00, HTSUS. We have re- 
considered NY 811162 and have determined the classification of the “Polly 
Pocket Crayon By Number Activity Caddy,” to be incorrect. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 811162 was 
published on November 16, 2005, in the Customs Bulletin, Volume 39, Num- 
ber 47. One comment was received in response to that notice, opposing the 
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proposed revocation. Relevant portions of the comment are discussed in the 
Law and Analysis section of this ruling. 


FACTS: 


In NY 811162, the “Polly Pocket Crayon By Number Activity Caddy,” was 
described as follows: 


The article consists of 6 double sided plastic plates, 8 crayons, one plas- 
tic caddy, a blank paper roll and 2 printed paper rolls. The plastic 
plates, or “rubbing plates” as they are called, measure 4 3/4 inches by 4 
inches and have various raised scenic designs. The plastic caddy mea- 
sures 11 1/2 by 7 1/2 inches. It serves as a work area and storage con- 
tainer for the plates, crayons and paper rolls. The caddy is specially con- 
structed to hold the blank paper rolls and plates in place. To operate, 
the child inserts a “rubbing plate” in the frame portion of the caddy, un- 
winds a blank piece of paper over the “rubbing plate” and closes the 
plastic frame. The frame holds all items in place and by rubbing a 
crayon over the paper an outline of the desired picture is obtained. With 
the outline established the plate may be removed and the child may 
color the picture. 


ISSUE: 


What is the classification of the “Polly Pocket Crayon By Number Activity 
Caddy” under the HTSUS. 


LAW AND ANALYSIS: 


Merchandise is classifiable under the HTSUS in accordance with the Gen- 


eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is 
such that most goods are classified by application of GRI 1, that is, accord- 
ing to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely 
on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs 2 through 6 may then be applied in order. 

The HTSUS provisions under consideration are as follows: 


3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 
3926.90.98 Other 


9017 Drawing, marking-out or mathematical calculating instru- 
ments (for example, drafting machines, pantographs, pro- 
tractors, drawing sets, slide rules, disc calculators); instru- 
ments for measuring length, for use in the hand (for 
example, measuring rods and tapes, micrometers, calipers), 
not specified or included elsewhere in this chapter; parts 
and accessories thereof: 


Other drawing, marking-out or mathematical calculat- 
ing instruments: 


Other 





92 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


9503 Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts 
and accessories thereof: 


9503.90.00 Other 


The issue before us is whether the “Polly Pocket Crayon By Number Activ- 
ity Caddy” is classifiable within heading 9503, HTSUS as other toys, or 
whether it is classifiable as sets elsewhere. Articles of Chapter 95, HTSUS, 
are not classifiable in Chapter 39, or 90, HTSUS. See Note 2(v), Chapter 39 
and Note 1(k), Chapter 90. 

The term “toy” is not defined in the HTSUS. In understanding the lan- 
guage of the HTSUS, the Harmonized Commodity Description and Coding 
System Explanatory Notes may be utilized. The Explanatory Notes (ENs), 
although not dispositive or legally binding, provide a commentary on the 
scope of each heading of the HTSUS, and are the official interpretation of 
the Harmonized System at the international level. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). 

The General EN for Chapter 95 states that the “Chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” The U.S. 
Court of International Trade (CIT) construes heading 9503, HTSUS, as a 
“principal use” provision, insofar as it pertains to “toys.” See Minnetonka 


Brands v. United States, 110 F. Supp. 2d 1020, 1026 (CIT 2000). Thus, to be 
a toy, the “character of amusement involved [is] that derived from an item 
which is essentially a plaything.” Wilson’s Customs Clearance, Inc. v. United 
States, 59 Cust. Ct. 36, C.D. 3061 (1967). It has been CBP’s position that the 
amusement requirement means that toys should be designed and used prin- 
cipally for amusement. 

For articles governed by principal use, Additional U.S. Rule of Interpreta- 
tion 1(a), HTSUS, provides that, in the absence of special language or con- 
text which otherwise requires, such use “is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use.” In other words, the article’s 
principal use at the time of importation determines whether it is classifiable 
within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides gen- 
eral criteria for discerning the principal use of an article, it does not provide 
specific criteria for individual tariff provisions. However, the CIT has pro- 
vided factors which are indicative but not conclusive, to apply when deter- 
mining whether merchandise falls within a particular class or kind. They in- 
clude: general physical characteristics, the expectation of the ultimate 
purchaser, channels of trade, environment of sale (accompanying accesso- 
ries, manner of advertisement and display), use in the same manner as mer- 
chandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. See United States v. 
Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), 
cert. denied, 429 U.S. 979 (hereinafter Carborundum). 

For articles that are both amusing and functional, we look to Ideal Toy 


“when amusement and utility become locked in controversy, the question be- 
comes one of determining whether amusement is incidental to the utilitar- 
ian purpose, or whether the utility purpose is incidental to the amusement.” 
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Drawing and coloring are activities capable of providing amusement, but the 
ENs exclude from heading 9503, HTSUS, many articles that are used in 
drawing, coloring and other art activities. EN 95.03 states, in part, that 
heading 9503 excludes: 


(a) Paints put up for children’s use (heading 32.13). 

(b) Modelling pastes put up for children’s amusement (heading 34.07). 
(c) Children’s picture, drawing or colouring books of heading 49.03. 

(d) Transfers (heading 49.08). 


(h) Crayons and pastels for children’s use, of heading 96.09. 
(ij) Slates and blackboards, of heading 96.10. 


These exclusions provide that articles and sets comprised of articles used 
for drawing or coloring are not classifiable as toys or as toy sets (classified 
according to GRI 1 under subheading 9503.70.00). The fact that the drafters 
of the Harmonized System upon which the U.S. tariff schedule is based pro- 
vided for the above-listed articles eo nomine in headings other than heading 
9503, HTSUS, evinces an intent by the drafters that they not be considered 
toys. To that end, CBP has long construed the scope of heading 9503, 
HTSUS, to exclude such articles and sets. In HQ 085267, dated May 9, 1990, 
CBP found that, with respect to the above items listed in the ENs, “[all- 
though they may tend to amuse those who use them, such amusement is in- 
cidental to their primary purpose.” That is, not all merchandise that pro- 
vides amusement is properly classified in a toy provision. The listed items 
were further described as having primarily a drawing and craft function. 

CBP has never considered writing, coloring, drawing or painting to have 
significant “manipulative play value,” for purposes of classification as a toy. 
Nor does CBP classify the tools for writing, coloring, drawing or painting as 
toys since those tools are not designed to amuse. See HQ 966198, dated July 
21, 2003 (ruling that a plastic stencil depicting a farm and farm animals is 
not a toy but a stencil designed to create tracings of a farm and farm ani- 
mals); HQ 959189, dated September 25, 1996 (plastic stencils were designed 
primarily to make decorations, not to provide amusement); HQ 958063, 
dated February 13, 1996 (classifying a battery-operated drawing pad with 
pen for children as a drawing instrument of heading 9017 and not a toy be- 
cause it was designed to facilitate drawing, not to amuse); HQ 953922, dated 
November 17, 1993 (classifying the “Video Painter” and “Design Studio Ac- 
cessory Kit,” which included several stencils under heading 9017 for the 
same reason); HQ 962327, dated June 23, 2000, (determining that articles in 
an art activity set were not put up in a form indicating their use as toys and 
thus the set was not classifiable as a toy set at GRI 1, and the individual 
items were not classifiable as toys, including a stencil); HQ 958152, dated 
April 2, 1996 (classifying light-up desk with designs for tracing as a drawing 
instrument) and HQ 958805, dated February 8, 1996 (classifying “Trace N’ 
Color” in heading 9017). 

The commenter asserts that the above statement that “CBP has never 
considered writing, coloring, drawing or painting to have significant ’ma- 
nipulative play value, for purposes of classification as a toy,” is opposed to, 
and refuted by language in HQ 086407, dated March 22, 1990. HQ 086407 
was affirmed by HQ 087441, dated January 8, 1991. In HQ 086407 and HQ 
087441, the articles being classified were an “Arts, Crafts & Activities” kit, 
and a string art kit, which were classified under subheading 9503.70.80, 
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HTSUS. The kits in issue in HQ 086407 and HQ 087441, were not limited to 
writing, coloring, drawing, or painting related items, but included, among 
other items, double sided game boards, playing pieces and dice, string art 
materials, as well as paints, brushes and an instruction manual, in one kit 
and string art with no writing, coloring, drawing or painting related items in 
the other kit. As the kits included a variety of articles not related to writing, 
coloring, drawing, or painting, the decision does not stand for the proposi- 
tion that writing, coloring, drawing or painting, by themselves, have signifi- 
cant play value for purposes of classification as a toy. Although we do not 
find HQ 086407 and HQ 087441 dispositive with regard to the classification 
of plastic rubbing templates, or other items packaged with plastic rubbing 
templates, we do intend to evaluate them in the near future to determine 
whether the items at issue were correctly classified under heading 9503 as 
“other toys.” 

The commenter asserts that the EN exclusions do not apply to the rubbing 
templates, as they are not specifically identified in the exclusions. The EN 
cannot limit the scope of a heading but does provide guidance. It is CBP’s 
position that from the EN, it may be inferred that other implements de- 
signed to facilitate drawing, and not amusement, are also excluded. See, HQ 
958063, dated February 13, 1996. 

The activity performed with the rubbing template is similar to that per- 
formed with a stencil or by tracing. It involves following a design pattern to 
create a design which can be then colored. 

The amusement derived from art-related activities is secondary to utility 
because those articles and sets used for drawing, coloring and other art- 
related activities are not “essentially playthings.” The articles are not de- 


signed to amuse, but “rather are designed to facilitate some kind of art or 
drawing activity.” See HQ 962327, supra. 

For purposes of determining whether the “Polly Pocket Crayon By Num- 
ber Activity Caddy” falls within the class or kind of merchandise as toys, we 
apply the Carborundum factors as follows: 


The general physical characteristics of the “Polly Pocket Crayon By 
Number Activity Caddy” is a plastic rubbing template with a raised de- 
sign to be placed under paper in a frame and used for creating designs 
with crayons. 

The expectation of the ultimate purchaser is to create the designs on the 
rubbing templates by using crayons and pencils. 


We do not have information regarding the channels of trade. 


We do not have any information regarding the environment of sale (ac- 
companying accessories, manner of advertisement and display). 


The use is not the same as toys because the use is creating designs by 
use of the rubbing template. 


The economic practicality of using the articles for the creation of designs 
is clear, and it is unlikely any other use is recognized by the trade. 


The foregoing application of the Carborundum criteria indicates that the 
“Polly Pocket Crayon By Number Activity Caddy” is not a good of a kind de- 
signed for amusement, and therefore the principal use of the “Polly Pocket 
Crayon By Number Activity Caddy” is not amusement, and it is not classi- 
fied in heading 9503, HTSUS. 
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The subheading EN for subheading 9503.70 provides: 
Tt bl ling EN f bl ling 9503.70 j 


Subject to substantiated classification in heading 95.03 and for the pur- 
pose of this subheading: 


“Sets” are two or more different types of articles (principally for 
amusement), put up in the same packing for retail sale without repack- 
ing. Simple accessories or objects of minor importance intended to facili- 
tate the use of the articles may also be included. 


(ii) “Outfits” are two or more different articles put up in the same pack- 
ing for retail sale without repacking, specific to a particular type of rec- 
reation, work, person or profession. 


The subheading EN is subject to substantiated classification in heading 
95.03. In this case, because the articles within the set consist of articles for 
art-related activities, articles excluded from heading 9503, HTSUS, classifi- 
cation in the heading has not been substantiated. 

The commenter asserts that subheading 9503.70 is an eo nomine provi- 
sion, and that goods may be classified therein pursuant to GRI 1, and that 
recourse to GRI 3 is unnecessary. We agree with the commenter’s assertion. 
However, as explained above, and to clarify our conclusion, we do not find 
that the article at issue is designed for amusement, and therefore classifica- 
tion in the heading is not substantiated. See HQ 962327, dated June 23, 
2000, in which it was determined that none of the items in an Adventure in 
Art Travel Pack were toys in their own right, and that nothing in the way 
the goods were put together made them a toy as opposed to the art and 
drawing materials which they are on their own, and as such they did not 
constitute a toy put up in a set. The next issue to be determined was 
whether they constituted a GRI 3(b) set outside of heading 9503, HTSUS. 
Because we have concluded that the subject article is not under heading 
9503, HTSUS, as a set or otherwise, we also turn to GRI 3(b) to determine 
whether the article can be classified as a set under any other provision of 
the HTSUS 

The commenter cites to HQ 087441, dated January 8, 1991, which af- 
firmed HQ 086407, supra, as supporting classification of art sets or kits un- 
der subheading 9503.70, HTSUS S . Under HQ 087441, a prerequisite of classi- 
fication in subheading 9503.70, H’ ['SUS, is that the articles must be put up 
for use as a toy. Neither of the articles at issue in HQ 087441, were limited 
to drawing type of activities, such as in the instant article. Nothing about 
the instant article aneners any a other than that inherent in 
drawing and coloring. See e.g. HQ 962327, supra. 

The commenter cites to "HQ an 30, dated May 14, 1990, HQ 958361, 
dated July 3, 1996, and HQ 960067, dated March 24, 1998, all of which per- 
tain to sets consisting of pens and plastic rings, intended to create spiral de- 
signs on paper. These were determined to be classified in subheading 
9503.70, HTSUS. CBP finds the spiral drawing kits distinguishable from the 
valine template kits in issue, in that the spiral drawing kits are educa- 
tional as to how mechanical things work, and require specific manipulation 
to the extent that gears combined with motion are involved. 

The commenter compares the rubbing templates to “Super Egg Putty,” 
jacks, and jump ropes, which have been classified as toys within heading 
9503, HTSUS, as opposed to articles of plastic, metal or other component 
materials. The commenter states that the items, like the rubbing templates, 
provide amusement in their use, warranting classification as toys. Unlike 
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the other articles however, the rubbing templates, have the utilitarian pur- 
pose of creating designs, while the “Super Egg Putty” and jump ropes appear 
to be designed for amusement, and not some utilitarian purpose. Contrary 
to the comment, jacks have been classified in heading 9504, HTSUS as “Ar- 
ticles for arcade, table or parlor games. .. .” See e.g. NY C89031, dated June 
26, 1998. 

In HQ 9524138, dated February 17, 1993, we had concluded that similar 
rubbing templates therein, were similar in character to a “Stencils and Pen- 
cils” set that had been classified as a toy as opposed to a drawing instru- 
ment, in HQ 950926, dated March 31, 1992. HQ 966197, dated July 21, 
2003, revoked HQ 950926, concluding that the subject set was not designed 
for amusement, but had the essential character of the stencil, a drawing in- 
strument, classified in heading 9017, HTSUS. 

With respect to the rubbing templates, we do not find they are classified in 
heading 9017, HTSUS. The ENs to heading 9017, include among drawing 
instruments 1) pantographs and eidographs, 2) drafting machines, 3) draw- 
ing compasses, dividers, reduction compasses, spring bows, mathematical 
drawing pens, dotting wheels, etc., 4) set squares, adjustable squares, T 
squares, drawing curves, rulers, 5) protractors, and 6) stencils. In HQ 
952413, supra, we stated that templates and stencils have similar defini- 
tions, however in that case found that the subject rubbing templates did not 
“precisely” fit the definition of a template. In HQ 952413, a “template” was 
defined as “a pattern, mold, or the like, usually consisting of a thin plate of 
wood or metal, serving as a gauge or guide in mechanical work.” We find 
that the rubbing templates at issue do not fit the definition of the type of 
template that is similar to a stencil, and are not described in heading 9017, 
HTSUS. 

We find that the rubbing templates are classified in heading 3926, 
HTSUS, specifically in subheading 3926.90.98, HTSUS, as “[o]ther articles 
of plastics and articles of other materials of headings 3901 to 3914: Other: 
Other.” 

No single heading covers the subject “Polly Pocket Crayon By Number Ac- 
tivity Caddy” which consists of several different articles, therefore classifica- 
tion must be accomplished by other than GRI 1. Goods that are, prima facie, 
classifiable under two or more headings, are classifiable in accordance with 
GRI 3. GRI 3(a) states in part that when two or more headings each refer to 
part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific, even if one heading gives a more precise de- 
scription of the goods. 

GRI 3(b) states, in relevant part, that goods put up in sets for retail sale 
shall be classified as if consisting of the material or component which gives 
them their essential character, insofar as this criterion is applicable. Ex- 
planatory Note (X) to GRI 3(b), on p. 5 (2002) states that for purposes of 
Rule 3(b) the term “goods put up in sets for retail sale” means goods which: 
(a) consist of at least two different articles which are, prima facie, classifi- 
able in different headings; (b) consist of products or articles put up together 
to meet a particular need or carry out a specific activity; and, (c) are put up 
in a manner suitable for sale directly to users without repacking (e.g., in 
boxes or cases or on boards). 

The subject merchandise consists of 6 plastic double sided rubbing tem- 
plates, 8 crayons, a plastic frame/caddy, a blank paper roll and 2 printed pa- 
per rolls. The items are prima facie classifiable in more than two different 
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headings. The items packaged together, consist of articles put up together to 
carry out the specific activity of creating images on paper. The articles are 
put up in a manner suitable for sale directly to users without repacking. 
Therefore the kit in question is within the term “goods put up in sets for re- 
tail sale.” GRI 3(b) states in part that goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a), are to be classified as if they 
consisted of the component which gives them their essential character. 

The factor or factors which determine essential character will vary with 
the goods. EN Rule 3(b)(VIII) lists as factors the nature of the material or 
component, their bulk, quantity, weight or value, and the role of a constitu- 
ent material in relation to the use of the goods. In this case, we find that the 
rubbing templates, for purposes of GRI 3(b), impart the essential character 
of the set as they provide the designs to be to be drawn, and the motif of the 
set. See EN VIII, GRI 3(b); see also Better Home Plastics Corp. v. U.S., 916 
F. Supp. 1265 (CIT 1996), affd 119 F. 3d 969 (Fed. Cir. 1997). 

Because the rubbing templates impart the essential character of the 
“Polly Pocket Crayon By Number Activity Caddy” set, they control the classi- 
fication of the set. The rubbing templates are articles made of plastics. Ar- 
ticles of plastics are classified in Chapter 39, HTSUS. As no specific heading 
in Chapter 39 describes these articles, the rubbing templates are classified 
in heading 3926, HTSUS, specifically in subheading 3926.90.98, HTSUS, as 
“lolther articles of plastics and articles of other materials of headings 3901 
to 3914: Other: Other.” The plastic rubbing templates are consistent with 
the plastic articles listed in the EN 39.26(12), such as “beads... , figures 
and letters.” 

HOLDING: 

By application of GRI 3(b) the “Polly Pocket Crayon By Number Activity 
Caddy” is classified in heading 3926, specifically subheading 3926.90.9880, 
HTSUSA, as “[o|ther articles of plastics and articles of other materials of 
headings 3901 to 3914: Other: Other,” with a column one, general duty rate 
of 5.3% ad valorem. Duty rates are provided for your convenience and are 
subject to change. The text of the most recent HTSUS and the accompanying 
duty rates are provided on the internet at www.usitc.gov/tata/hts/. 


EFFECT ON OTHER RULINGS: 





NY 811162, dated June 20, 1995, is hereby modified. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Slip Op. 06-24 


SAKAR INTERNATIONAL, INC., Plaintiff, v. UNITED STATES, Defen- 
dant. 


Before: Timothy C. Stanceu, Judge 
Court No. 06-00025 


[Plaintiff’s motion for stay of execution of penalty enforcement or collection denied 
for failure to satisfy requirements for preliminary injunction] 


MEMORANDUM OPINION AND ORDER 


Plaintiff Sakar International, Inc. (““Sakar”) has filed a Motion for 
Stay of Execution of Penalty Enforcement or Collection (“Motion for 
Stay”) pertaining to an administrative penalty proceeding conducted 
by the U.S. Department of Homeland Security, Bureau of Customs 
and Border Protection (“Customs”). Following the signature line of 
the Motion for Stay, plaintiff included a Notice of Motion for Oral Ar- 
gument, which Sakar states it will execute unless defendant stipu- 
lates to the stay. For the reasons discussed herein, the court con- 
cludes that plaintiff has failed to satisfy the requirements for 
preliminary injunctive relief and, accordingly, that the Motion for 
Stay must be denied. 


I. BACKGROUND 


Sakar filed a summons and a complaint in this court on January 
25, 2006, seeking “judicial review and a judgment reversing, setting 
aside, and vacating” a Customs administrative decision issued on 
December 29, 2005 by the Director of the Office of Fines, Penalties 
and Forfeitures, Newark/New York Area. Compl. at 1. The Customs 
administrative decision assessed a mitigated penalty of $67,775 “un- 
der the provisions of 19 U.S.C. § 1526(f)” and provided Sakar 30 
days in which to pay the mitigated penalty. Compl. Ex. 1. Concur- 
rent with the filing of the summons and complaint in this action, 
Sakar also filed the Motion for Stay, in which it moves the court, spe- 
cifically, “[tlo order a Stay of any enforcement or collection of any 
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Customs and Border Protection (‘CBP’) Civil Penalty amount, in is- 
sue by the instant action, by defendant United States as against 
plaintiff pending judicial review to finality.” Motion to Stay J 1. De- 
fendant United States, on February 16, 2006, filed an opposition to 
plaintiff's Motion for Stay and moved, pursuant to U.S.C.LT. R. 
12(b), to dismiss the complaint for lack of subject matter jurisdiction 
and for failure to state a claim upon which relief can be granted. The 
time period for the filing of a response to defendant’s motion to dis- 
miss, as provided in the Rules of this Court, has not yet expired. 


II. DISCUSSION 


Because plaintiff has moved for a stay of agency action “pending 
judicial review to finality,” the court has evaluated plaintiff’s motion 
according to the showing required for a motion for a preliminary in- 
junction under U.S.C.LT. R. 65(a) and applicable case law. To obtain 
a preliminary injunction, plaintiff must establish: (1) a likelihood of 
success on the merits; (2) that it will suffer immediate and irrepa- 
rable harm if preliminary injunctive relief is not granted; (3) that 
the balance of hardships favors the plaintiff, i.e., that the potential 
harm to the moving party in the absence of a preliminary injunction 
would outweigh the harm that a preliminary injunction would cause 
to the non-moving party; and (4) that the public interest would be 
better served by the granting of a preliminary injunction. See U.S. 
Assoc. of Imps. of Textiles & Apparel v. Dep't of Commerce, 413 F.3d 
1344, 1347 (Fed. Cir. 2005). Plaintiff has failed to make the required 
showing under any of these four factors. 

Plaintiff has failed to show a likelihood of success on the merits of 
its underlying claim, in which Sakar attempts to obtain an order of 
this court vacating an administrative penalty decision. This admin- 
istrative penalty decision, according to plaintiff’s own pleadings, has 
not yet ripened into a collection action in any court. Plaintiff, al- 
though alleging that this court has subject matter jurisdiction under 
28 U.S.C. § 1581(i), has alleged no facts, and provided no legal argu- 
ment, establishing that its claim on the merits is within the scope of 
this jurisdictional provision. See Compl. § 1. Therefore, on grounds 
of both ripeness and subject matter jurisdiction, plaintiff thus far 
has failed to make any showing that this court would have jurisdic- 
tion to hear its claim on the merits. 

Plaintiffs argument concerning immediate and irreparable harm 
is confined to the statement that “significant if not drastic financial 
harm would be irreparably done to plaintiff movant if penalty collec- 
tion were allowed to proceed pendente lite.” Motion for Stay § 1. 
However, Sakar has made no showing, and has failed even to allege 
facts, that would allow this court to assess the validity of its claim of 
irreparable harm. 

A litigant’s failure to show a likelihood of success on the merits 
and irreparable harm precludes this court from issuing a prelimi- 





U.S. COURT OF INTERNATIONAL TRADE 103 


nary injunction, regardless of any showing made on the remaining 
two factors. See Reebok Intl v. J. Baker, Inc., 32 F.3d 1552, 1556 
(Fed. Cir. 1994). The court observes, however, that plaintiff has not 
satisfied either of the remaining two factors. Concerning the balance 
of hardships, Sakar asserts that, while it would be drastically 
harmed should penalty collection proceed, “no prejudice or harm will 
be done to defendant by virtue of such Stay.” Motion for Stay $ 1. 
Plaintiff has not demonstrated that the balance of hardships tips in 
its favor. Sakar, as discussed previously, has made no showing that it 
will be irreparably harmed absent a stay or preliminary injunction 
but, in effect, asks this court to presume that the United States 
would not be affected adversely if this Court were to halt collection 
action on a penalty claim that defendant presumably is entitled to 
pursue judicially. Finally, the Motion to Stay fails to address the 
public interest factor. 


III. CONCLUSION AND ORDER 


For the foregoing reasons, the court concludes that plaintiff has 
failed to make a showing entitling it to a stay or preliminary injunc- 
tion pending a decision on the merits of this action. Accordingly, it is 
hereby 

ORDERED that plaintiff’s Motion for a Stay of Execution of Pen- 
alty Enforcement or Collection, filed on January 25, 2006, is DE- 
NIED; and it is further 


ORDERED that plaintiff’s Notice of Motion requesting oral argu- 
ment on the Motion for a Stay of Execution of Penalty Enforcement 
or Collection is DENIED as moot. 


Slip Op. 06—25 


LADY KELLY, INC., Plaintiff, v. UNITED STATES SECRETARY OF AGRI- 
CULTURE, Defendant. 
Before: Richard W. Goldberg, 


Senior Judge 
Court No. 05—00480 


OPINION 


{[Defendant’s motion to dismiss is denied. Defendant’s motion for judgment on the 
agency record under USCIT R. 56.1 is granted.] 


Dated: February 24, 2006 
R. Michael Patrick, for plaintiff Lady Kelly, Inc. 


Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De- 
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partment of Justice (Michael James Dierberg), for defendant United States Secretary 
of Agriculture. 


GOLDBERG, Senior Judge: Defendant United States Secretary 
of Agriculture (“Defendant” or “USDA”) moves the Court to dismiss 
Plaintiff Lady Kelly, Inc.’s (“Plaintiff”) complaint, under USCIT R. 
12(b)(5), for failure to state a claim upon which relief may be 
granted. Defendant also moves in the alternative for judgment on 
the agency record under USCIT R. 56.1. For the reasons that follow, 
Defendant’s motion to dismiss is denied, and Defendant’s motion for 
judgment on the agency record is granted. 


I. BACKGROUND 


Plaintiff is a corporation engaged in the shrimping business in 
Georgia. The Foreign Agriculture Service of the USDA recertified a 
petition for trade adjustment assistance (“TAA”) filed by the Georgia 
Shrimp Association (“GSA”) on behalf of Georgia shrimpers for the 
fiscal year 2005. See Trade Adjustment Assistance for Farmers, 69 
Fed. Reg. 68,303 (Dep’t of Agric. Nov. 24, 2004). The effective date of 
the recertification was November 29, 2004. See id. The notice was 
promptly published in the Federal Register, and instructed potential 
applicants that “[s]hrimpers who land their catch in Georgia will be 
eligible to apply for fiscal year 2005 benefits during a 90-day period 
beginning on November 29, 2004. The application period closes on 
February 28, 2005.” Id. 

Plaintiff filed an application that was received by the USDA’s 
Wayne County Farm Service Agency office on June 9, 2005, more 
than 180 days after the date of recertification. On July 21, 2005, De- 
fendant informed Plaintiff that its application for benefits had been 
denied because it failed to file within the statutorily prescribed 
ninety-day window, which had expired on February 28, 2005. On Au- 
gust 17, 2005, Plaintiff commenced proceedings in this Court, invok- 
ing the Court’s jurisdiction under 28 U.S.C. § 1581(d), and contend- 
ing that the application was in fact mailed on January 8, 2005, in 
light of which the Court should equitably toll the ninety-day window. 

Plaintiff asserts that it mailed a completed application on January 
8, 2005, one day after it received the application form from GSA. 
Plaintiff further alleges that in March 2005, its owner contacted the 
relevant Farm Service Agency county office to inquire about the sta- 
tus of its application. Plaintiff has also introduced evidence in the 
form of a photocopied envelope, with a handwritten note document- 
ing the mailing date of the alleged January 8, 2005 application.’ 


1 The envelope at issue is addressed from GSA to Stewart Sadler, Plaintiff's shareholder. 
The Court presumes that the envelope contained GSA’s notification to Plaintiff of the recer- 
tification, as well as an application form. Plaintiff did not introduce a copy of the envelope it 
used to mail its application to the USDA. 
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On November 4, 2005, Defendant filed a motion to dismiss, or, in 
the alternative, for judgment based on the agency record under 
USCIT R. 56.1. Both motions draw on the same facts to bolster the 
case for dismissal or entry of judgment on the agency record, respec- 
tively: namely, Defendant denied Plaintiff access to TAA benefits be- 
cause Plaintiff’s application was late, and Plaintiff had not adduced 
sufficient evidence to demonstrate that equitable tolling was appro- 
priate. Plaintiff insists that it is entitled to equitable relief in this 
case. The Court has jurisdiction over the claim under 19 U.S.C. 
§ 2395(a).? Accord Ingman v. U.S. Dep’t of Agric., 29 CIT __ , 
Slip Op. 05-119 at 5—7 (Sept. 2, 2005). 


et 


If. DISCUSSION 


Defendant moves the Court to dismiss for failure to state a claim 
upon which relief may be granted, and for judgment on the agency 
record. The Court will address each defense separately. 


A. Failure to State a Claim 


In ruling on a motion to dismiss for failure to state a claim, a court 
reviews the sufficiency of the complaint, assuming all alleged facts 
to be true, and drawing all factual inferences in the plaintiff’s fail- 
ure, to determine if any set of circumstances would entitle the plain- 
tiff to the relief it seeks. See Scheuer v. Rhodes 416 U.S. 232, 236 
(1974), overruled on other grounds, Davis v. Scherer, 468 U.S. 183 
(1984); Adams v. United States, 391 F.3d 1212, 1218 (Fed. Cir. 2004); 
Amoco Oil Co. v. United States, 23 CIT 613, 613, 63 F. Supp. 2d 1332, 
1334—35 (1999). 

Defendant’s argument has two interdependent prongs: first, Plain- 
tiff did not file its application within the ninety-day window pro- 
vided by 19 U.S.C. § 2401e(a)(1); and second, the complaint fails to 
state a claim for equitable tolling. The first prong is uncontroversial. 
Plaintiff does not dispute that Defendant first received the TAA ap- 
plication on June 9, 2005. Since eligibility for the adjustment assis- 
tance disbursed pursuant to 19 U.S.C. § 2401e is conditioned on an 
“adversely affected agricultural commodity producer” filing a TAA 


“Plaintiff’s invocation of 28 U.S.C. § 1581(d) is misplaced. That section grants the U.S. 
Court of Internationa! Trade (“CIT”) jurisdiction of disputes over certain plaintiffs’ “eligibil- 
ity” for TAA benefits. See 28 U.S.C. § 1581(d)(1)-(3)(1999). Notably, 28 U.S.C. § 1581(d) 
does not mention “agricultural commodity producers,” a recently created class of beneficia- 
ries that includes Plaintiff. Rather, “agricultural commodity producers” may challenge the 
USDA’ eligibility determination by recourse to 19 U.S.C. § 2395(a), which allows such 
plaintiffs to challenge a “determination of the Secretary of Agriculture under section 2401b 
of this title[.]” 19 U.S.C. § 2395(a) (2005). Congress added the language in that statute 
dealing with agricultural commodity producers when it passed the Trade Act of 2002, see 
Pub. L. 107-210, 116 Stat. 933, 953 (2002). Therefore, the CIT has subject matter jurisdic- 
tion over USDA TAA cases under 19 U.S.C. § 2395, despite the absence of a corollary 
amendment to 28 U.S.C. § 1581(d) giving the CIT jurisdiction over eligibility disputes 
brought by agricultural commodity plaintiffs. 
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application within ninety days of the date of certification, see 19 
U.S.C. § 2401e(a)(1), Plaintiff’s application was received more than 
three months after the statutory ninety-day period had passed, and 
was untimely. 

The second prong, however, is contested. Equitable tolling, which 
allows courts to disregard non-compliance with statutes of limita- 
tions or deadlines under certain circumstances where equity de- 
mands, is presumptively available with respect to statutes of limita- 
tions for filing suits against the government. See Irwin v. Dep't of 
Veterans Affairs, 498 U.S. 89, 95-96 (1990). Congress may at any 
time choose to preclude equitable tolling with respect to a statute, 
and render the statutory terms of its waiver of sovereign immunity 
exhaustive, but in such a case a defendant government agency must 
adduce evidence that such Congressional intent existed in order to 
rebut the presumption of availability. See United States v. 
Brockamp, 519 U.S. 347, 350 (1997) (examining “Jrwin’s negatively 
phrased question: Is there good reason to believe that Congress did 
not want the equitable tolling doctrine to apply?”); Irwin, 498 U.S. at 
95. 

Defendant has produced no such evidence. Previous court deci- 
sions have repeatedly allowed equitable tolling in TAA cases. See, 
e.g., Former Employees of Sonoco Prods. Co. v. Chao, 372 F.3d 1291, 
1296-98 (Fed. Cir. 2004) (holding sixty-day time limit for filing suit 
in labor TAA cases may be equitably tolled); Former Employees of 
Quality Fabricating, Inc. v. U.S. Sec. of Labor, 27 CIT ___ , ___, 
259 F. Supp. 2d 1282, 1285-86 (2003) (equitably tolling the statute of 
limitations in TAA case where Department of Labor made misrepre- 
sentations to plaintiff about how she was to obtain notice of final de- 
termination); Former Employees of Siemens Info. Comm. Networks, 
Inc. v. Herman, 24 CIT 1201, 1208, 120 F. Supp. 2d. 1107, 1113 
(2000) (“Finally, the relevant legislative history fails to disclose any 
intent on the part of Congress to prohibit equitable tolling. Indeed, 
the remedial purpose of the trade adjustment assistance program 
supports the conclusion that equitable tolling is available in this con- 
text.”) (citation omitted). 

The Court notes that the precise issue in this case is one of first 
impression in the CIT. No court has ruled on whether equitable toll- 
ing is available with respect to an applicant’s failure to comply with 
19 U.S.C. § 2401e(a)(1)’s ninety-day statutory deadline. The previ- 
ous cases have all addressed the availability of equitable tolling in 
instances where plaintiffs have failed to commence a case in the CIT 
within sixty days of the reviewable determination as required by 19 
U.S.C. § 2395(a). See 19 U.S.C. § 2395(a) (2005) (“[A plaintiff] may, 
within sixty days after notice of such determination, commence a 
civil action in the United States Court of International Trade for re- 
view of such determination.”). However, the Court sees no reason 
why this distinction should occasion a different application of the eq- 





U.S. COURT OF INTERNATIONAL TRADE 107 


uitable tolling standards. The language and structure of 19 U.S.C. 
§ 2401e are not suggestive of any Congressional intent to limit the 
equitable tolling doctrine. Statutes of limitations that are not sus- 
ceptible to equitable tolling, such as 19 U.S.C. § 1514, are character- 
ized by forceful language that reinforces the exclusionary properties 
of the limitation. See, e.g., U.S. JVC Corp. v. United States, 22 CIT 
687, 694-95, 15 F. Supp. 2d 906, 913-14 (1998) (holding equitable 
tolling of 19 U.S.C. § 1514’s ninety-day statute of limitations was in- 
appropriate because that statute provided that absent protests, deci- 
sions by Customs Service were “final and conclusive”). Section 
2401e, by contrast, contains no such language. 

Moreover, the doctrine of equitable tolling is not limited to cases 
where a party fails to commence a timely case before courts. Admin- 
istrative deadlines, like statutes of limitations, are susceptible to eq- 
uitable tolling. See, e.g., Mahmood v. Gonzalez, 427 F.3d 248, 251 (3d 
Cir. 2005) (8 U.S.C. § 1229a’s deadline for filing a motion to reopen 
with an immigration judge is subject to equitable tolling); Comme’ns 
Vending Corp. of Arizona, Inc. v. FCC, 365 F.3d 1064, 1075 (D.C. Cir. 
2004) (47 U.S.C. § 415(a)’s two-year deadline for certain actions be- 
fore the Federal Communications Commission may be equitably 
tolled); Currier v. Radio Free Europe/Radio Liberty, Inc., 159 F.3d 
1363, 1367-68 (D.C. Cir. 1998) (42 U.S.C. § 2000e—5(e)(1)’s require- 
ment that a plaintiff file an administrative complaint with Equal 
Employment Opportunity Commission within 180 days of alleged 
unlawful practice may be equitably tolled). 

Finally, Defendant seems to agree that equitable tolling is at least 
available in such a case; its motion to dismiss never impugns its dis- 
cretion to toll the ninety-day window, and instead focuses on 
whether exercising such discretion in this case would have been ap- 
propriate. As such, the Court holds that equitable tolling of the 
ninety-day statutory deadline contained in 19 U.S.C. § 2401e(a)(1) 
is available in appropriate circumstances. 

Whereas equitable tolling is available with respect to the TAA pro- 
gram, it is only granted sparingly out of deference to Congress’ deci- 
sion to establish a deadline in the first place. The exception must not 
swallow the rule, even in the TAA context where Congress has 
erected an administrative regime to disburse benefits to a class of 
sympathetic plaintiffs with relatively little sophistication in matters 
of federal litigation. 

As a general matter, equitable tolling is available only where a 
plaintiff “has actively pursued his judicial remedies by filing a defec- 
tive pleading during the statutory period, or when the complainant 
has been induced or tricked by his adversary’s misconduct into al- 
lowing the filing deadline to pass.” Irwin, 498 U.S. at 96. In other 
words, equitable tolling may be appropriate where a plaintiff has 
“exercise(d] due diligence in preserving his legal rights.” Id.; see also 
Brandenburg v. Principi, 371 F.3d 1362, 1364 (Fed. Cir. 2004). Rep- 
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resentative examples of a plaintiff’s due diligence include the timely 
filing of a correct complaint in the wrong court, see Burnett v. N.Y. 
Cent. R.R. Co., 380 U.S. 424, 429-30 (1965), or the filing of a defec- 
tive notice of appeal, see Santana-Venegas v. Principi, 314 F.3d 1293, 
1298 (Fed. Cir. 2002). 

Here, Plaintiff alleges that it mailed a completed application on 
January 8, 2005, one day after it received the application form from 
GSA. Plaintiff has also introduced evidence to that effect. Plaintiff 
further alleges that in March 2005, its representative contacted the 
relevant Farm Service Agency county office to inquire about its ap- 
plication. 

Assuming all Plaintiff’s allegations as true, and drawing all favor- 
able inferences from those facts, the Court finds that Plaintiff has 
stated a claim upon which relief may be granted. If a plaintiff may 
be entitled to equitable tolling when it files a defective pleading, or 
when it inappropriately files a motion for federal relief in state 
court, it would be inequitable to erect an insuperable bar to such re- 
lief in cases where a plaintiff addresses the correct forms to the cor- 
rect recipient, mails them, but, through no fault of plaintiff’s, the 
forms never arrive. Defendant’s motion to dismiss must therefore be 
denied. 


B. Judgment on the Agency Record 


As noted above, this case presents an equitable tolling issue of 
first impression. Here, the relevant statutory deadline limits appli- 
cants’ access to TAA benefits, and has nothing to do with a plaintiff’s 
ability to obtain judicial review. The deadline operates at the agency 
level. As such, the USDA has already considered the evidence in fa- 
vor of equitable tolling at the agency level. The Court’s jurisdiction 
under 19 U.S.C. § 2395 is limited to judicial review of the “determi- 
nation” that Plaintiff had filed its application out of time, and that 
equitable tolling was not appropriate in this case. 

In a TAA proceeding, this Court will uphold the USDA’s factual 
findings that are supported by “substantial evidence.” See 19 U.S.C. 
§ 2395(b) (2005). Substantial evidence is “such relevant evidence as 
a reasonable mind might accept as adequate to support a conclu- 
sion.” Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). Because 
the USDA’s decision not to toll the statutory deadline appears to 
have rested on its determination that Plaintiff did not exercise due 
diligence in pursuing its rights, the challenged “determination,” 19 
U.S.C. § 2395(a), is a “factual finding” that will be upheld if “sub- 
stantial evidence” underlies it, id. § 2395(b). See Former Employees 
of Siemens, 24 CIT at 1208, 120 F. Supp. 2d at 1114 (“Whether a 
plaintiff has acted with due diligence is a fact-specific inquiry, 
guided by reference to the hypothetical reasonable person.”); cf. 
Commn’cs Vending Corp., 365 F.3d at 1075 (D.C. Circuit upholding 
the Federal Communications Commission determination not to equi- 
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tably toll 47 U.S.C. § 415(a) because agency’s finding that plaintiff 
had not exercised due diligence was supported by substantial evi- 
dence). 

In this case, the absence of any compelling evidence that Plaintiff 
pursued its rights with due diligence led to the USDA’s factual find- 
ing that equitable tolling was inappropriate. The Court is unable to 
say that the existence of a photocopy of an envelope with handwrit- 
ten annotations relating to the crucial events in this action? is suffi- 
ciently forceful evidence as to place the USDA's conclusion outside 
the boundaries of reasonableness. If Plaintiff had shown the USDA a 
certified mail receipt or registered mail receipt, the Court’s conclu- 
sions would likely be different. However, the USDA acts well within 
the bounds of reasonableness when it refuses to equitably toll a 
statutory deadline on the basis of a self-serving photocopy that an 
applicant presents. Indeed, to rule otherwise would open a loophole 
in the TAA regime whereby any applicant that allows the ninety-day 
time period to lapse could, provided it produces a similar photocop- 
ied envelope, obtain access to guaranteed benefits at a later date. 
The current ruling recognizes that postal errors do, on occasion, oc- 
cur, but also encourages future applicants to document those errors 
by sending their applications via certified or registered mail. Defen- 
dant’s motion for judgment on the agency record is granted. 


Ill. CONCLUSIONS 


For the foregoing reasons, Defendant’s motion to dismiss is denied, 
and Defendant’s motion for judgment on the agency record is 
granted. An order will be issued dismissing Plaintiff’s case. 


3 After surveying Plaintiff's summons, complaint, and response to Defendant’s motions, 
it is unclear whether Plaintiff ever presented the envelope to the USDA personnel review- 
ing the untimely application. If the USDA never saw the envelope, then it was not part of 
the agency record that the Court is currently reviewing. Because it makes no difference to 
the ultimate disposition of the Rule 56.1 motion, the Court will assume such evidence was 
available to the USDA personnel, and explain why even with such evidence, the USDA’s ac- 
tions are unassailable on judicial review. 
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Litigation Branch, Civil Division, U.S. Department of Justice (Amy M. Rubin); and 
Beth C. Brotman, Office of Assistant Chief Counsel, International Trade Litigation, 
for Defendant United States. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
FINDINGS OF FACT 


The Court has jurisdiction over this action under 28 U.S.C. 
§ 1581(a). 


Plaintiff, Optrex America, Inc. (“Optrex”), is the importer of 
record for the entries in issue. 


The administrative protests underlying this action were timely 
filed and all liquidated duties and fees on the entries in issue 
have been paid. 


The articles in issue were imported from Japan, Germany, 
China and Taiwan into the United States through the Ports of 
Detroit, Chicago and Los Angeles in 1998 and 1999. 


The imported merchandise consists of articles referred to gen- 
erally as “liquid crystal displays,” “liquid crystal devices” or 


“LCDs.” 


The United States Customs Service (“Customs”)' liquidated the 
merchandise under various provisions, including subheading 
8531.20.00, and subheading 9013.80.70, Harmonized Tariff 
Schedule of the United States (“HTSUS”). 


Following discovery, Defendant, the United States (“the Gov- 
ernment”) amended its answer to assert counterclaims under 
subheading 9013.80.70, subheading 9013.80.90, and subhead- 
ing 8537.10.90, HTSUS. 


1 Currently, U.S. Customs and Border Protection. 
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The LCDs in issue are high technology products that utilize liq- 
uid crystals that respond to an electric field by twisting along 
their axes, thereby changing their optical qualities. 


The LCDs in issue enable visual character displays, dot matrix 
displays and/or the display of information through icons. 


Each imported LCD has an indium tin oxide layer deposited 
and patterned on the glass. 


Optrex presented evidence at trial with respect to three types 
of LCDs: LCD panels, LCD modules and subassemblies that in- 
clude an LCD module. The LCD modules in issue include both 
graphic display modules and character display modules. 


All part numbers beginning with the prefix “DMC” describe 
character display modules. 


The first three digits of a base part number beginning with 
“DMC” indicates the number of characters and the number of 
character lines (e.g., DMC-40401NY-LY is a 40 character by 4 
line character display module.) Thus, the following part num- 
bers are all LCD character display modules capable of display- 
ing more than 80 characters at a time: 


DMC-40401NY-LY, DMC-40457N, DMC-40457N-SEW-B, DMC- 
40457NYJ-LY-D, DMC-40457NY-LY-B. 


The above five part numbers are subject to Defendant’s first al- 
ternative counterclaim under 9013.80.70, HTSUS. (Second 
Amended Answer in Court file.) All of the remaining character 
display modules in issue display 80 or fewer characters. 


All part numbers beginning with the prefix “AM” describe seg- 
mented character display modules. 


All part numbers beginning with the prefix “DMF” describe 
graphic display modules. 


All part numbers beginning with the prefixes “FRS,” “FSD,” 
“FSS,” “FTD,” “FTS,” “GTD,” “NRD,” “NSD,” “NTD,” “NTX,” 
“VTD,” “VTS,” and “WSD” describe LCD panels (sometimes re- 
ferred to as glass sandwiches). All of the part numbers subject 
to the Government’s second alternative counterclaim are LCD 
panels. 

In their condition as imported, the LCDs can not display data 
or accept input. 


Some of the imported LCDs are “distribution parts” or are “sold 
through distribution,” which means that they are sold through 
stocking resellers of Optrex’s products. These distributors in- 
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clude Pioneer, Apollo, Digikey,; Norvell and Sager. Optrex does 
not always know the ultimate customer for distribution parts. 


For some of Optrex’s products, according to Allen Houck, 
Optrex’s witness, “[a] custom product in Optrex terminology is 
a product that we do some design, some modification to another 
product to fit that customer’s end application. So we may have 
another product that’s similar that we maybe make some modi- 
fications to tailor it directly to their application.” 


The drawings and specifications produced by Optrex for its 
LCDs do not specify a particular end use application. 


Most of Optrex’s “standard” products were originally developed 
as custom products for particular customers. 


The “ground-up” custom LCDs in issue that were later sold to 
other customers are not limited, by design, to a single end use 
application. 


FINDINGS RE: CUSTOM LCDs AND/OR LCDs SOLD TO A 
SINGLE CUSTOMER DURING THE TIME PERIOD IN ISSUE 


23. 


24. 


AM-50090H-3-(N) is a character display module used in 
Motorola PCS cell phones. 


AM-50702HU-T-3 is a character display module with 11 char- 
acters of 7 segments each plus icons used in Delco Electronics 
automotive trip odometers. This module has an alternative 
(Delco) part number - 16227389. 


AM-50885HU-LA is a character display module with 11 charac- 
ters of 7 segments each plus icons used in Delco Electronics au- 
tomotive trip odometers. 

DMC-16230NYU-LY-25 is a 16 character by 2 line character 
display module used in Wayne Systems credit card scanners for 
gas pumps. 

DMC-16249N-SEB is a 16 character by 2 line character display 
module used in Federal Express handheld terminals. 


DMC-50037N-B-7, DMC-50037N-B-5 and DMC-50037N-B-6 
are 40 character by 2 line character display modules used in 
Avaya/Lucent desktop phones. 

DMC-50042-1 is a 16 character by 1 line character display 
module containing printed circuit contacts used in Data South 


dot matrix or ink jet printers. The printed circuit contacts are 
used to control certain printer functions. 


DMC-50461 is a 20 character by 4 line character display mod- 
ule with three indicator light emitting diodes and printed cir- 
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cuit contacts used in Lexmark laser printers. The printed cir- 
cuit contacts are used to control certain printer functions. 


DMC-50777N-AAE, DMC-50777N-B, and DMC-50777N-B-F40 
are 16 character by 2 line character display modules containing 
printed circuit contacts used in Lexmark laser printers. The 
printed circuit contacts are used to control certain printer func- 
tions. 


Allen Houck testified that Part Nos. DMC-50461, DMC- 
50777N-AAE, DMC-50777N-B, DMC-50777N-B-F40 and DMC- 
50042-1 are substantially similar to the articles described in 
NY Ruling NY 816263. 


Although the firmware on a particular printer which incorpo- 
rates Optrex LCDs can be changed or upgraded, it would be 
changed or upgraded by an engineer or the manufacturer. In 
addition, with respect to the printers about which Optrex pre- 
sented testimony, printing a test page executes a fixed program 
that already resides in the printer. In other words, in printing a 
test page, the user is selecting a function that is already built 
in to the printer. 


DMC-50293H-LA is an 8 character by 2 line character display 
module used in Motorola PCS mobile phones. 


DMC-50387NYL-LY-B is a 20 character by 2 line character dis- 
play module with a micro-controller on board used in IBM 
point of sale displays. 


DMC-50513N-LY-B-1-F40 is a 24 character by 2 line character 
display module used in Avaya desktop phones. 
DMC-50553NJL-SLY-10 and DMC-50553NJL-SLY-11 are 12 
character by 4 line character display modules with icons used 
in Motorola Iden cell phones. 

DMC-50593NFJ-SLY-2 is a 12 character by 3 line character 
display module with icons used in a Lucent cell phone. 
DMC-50684NJ-SLY-3 is a 12 character by 2 line character dis- 
play module with icons used in Motorola PCS cell phones. 
DMC-50739-FW-1 is a 40 character by 2 line character display 
module with icons used in Xerox copiers. 
DMC-50799NYU-SLY-B is a 16 character by 4 line character 
display module with printed circuit contacts used in Compaq 
file servers. 

DMC-50799NYU-SLY-B-COM is a subassembly used in a 
Compaq file server that incorporates character display module 
DMC-50799NYU-SLY-B and contains printed circuit contacts 
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and a rubber keypad with popple dome switches. The popple 
dome switches are not used to control the server or input infor- 
mation to the server. 


DMC-50877NY-B is a 20 character by 2 line character display 
module with a built in microcontroller containing firmware 
used in NCR point of sale terminals. The user of the point of 
sale terminal cannot change or amend the functions of that de- 
vice and any change to the firmware would typically be made 
by NCR. 


DMC-50922NFJ-SLY-2 is a 12 character by 4 line character 
display module with icons used in Qualcomm cell phones. 


DMC-50968N-B-1-F38 is a 16 character by 2 line character dis- 
play module used in Avaya desktop phones. 
DMC-50980NFJL-SLY is a 12 character by 4 line character dis- 
play module with icons and popple dome switches used in 
Motorola Iden cell phones. The popple dome switches control 
the mode and menu selections. 

DMC-51039NFJ-SLY is a 12 character by 4 line character dis- 
play module with icons used in Qualcom cell phones. 
DMF-50020NFU-FW is a 240 by 128 pixel graphic display mod- 
ule with printed circuit contacts used in Pitney Bowes scales. 
DMF-50020NFU-FW-1 is a subassembly containing module 
DMF-50020NFU-FW as well as a rubber keypad with carbon 
pills used in Pitney Bowes scales. 

DMF-50073NF-FW is a graphic display module supplied with 
an attached touch screen used in a Xerox document center. 
This part is subject to Defendant’s third alternative counter- 
claim under 8537.10.90. 

DMF-50082NY-SEW is a 320 x 40 pixel graphic display module 
used in SPX Corporation hand held testing monitors. 
DMF-50088NBU-FW is a 640 x 200 pixel graphic display mod- 
ule used in Micros Systems restaurant point of sale terminals. 
DMF-50190N is a 128 x 64 pixel graphic display module used 
in Fisher Rosemont/Emerson flow meters. 
DMF-50246NB-FW-3 is a 352 x 35 pixel graphic display mod- 
ule used in IPC/Global Crossings stock market turrets. 
DMF-50247NB-FW is a 640 x 480 pixel graphic display module 
used in Micros Systems restaurant point of sale terminals. 
DMF-50260NFU-FW-23 is a 640 x 480 pixel graphic display 
module used in Hewlett Packard medical equipment such as 
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heart monitors. Hewlett Packard may have allowed Optrex to 
show and sell the same display to other customers, including 
Datascope. 


DMF-50260NFU-FW-31 is a 640 x 480 pixel graphic display 
module used in Hewlett Packard/Agilent medical equipment 
such as heart monitors. 

DMF-50260NF-FW-32 is a 640 x 480 pixel graphic display 
module used in Hewlett Packard medical equipment such as 
heart monitors. 


There is nothing in the design of the LCDs that are used in 
Hewlett Packard medical monitors that limits the LCDs from 
being used only in those end use applications. 


DMF-50331N-SLY is a 105 x 64 pixel graphic display module 
used by Primus in GTE airplane telephones. 
DMF-50375N-SEW is a 120 x 64 pixel graphic display module 
used in Symbol Technologies hand held inventory scanners. 
DMF-50386N-SLY is a 105 x 64 pixel graphic display module 
used in Primus airplane telephones. 

DMF-50521NBU-FW is a 240 x 64 pixel graphic display mod- 
ule used in Wayne Systems credit card scanners on gas pumps. 
DMF-50531NF-FW is a 320 x 240 pixel graphic display module 
used by Crestron Electronics in a touch screen terminal for its 
Smart Touch radio frequency wireless control system. This 
module is not imported with a touch screen. 
DMF-50562NFU-FW is a 640 x 320 pixel graphic display mod- 
ule used in Hewlett Packard/Philips/Agilent medical monitor- 
ing equipment. 

DMF-50573NB-FW is a 480 x 80 pixel graphic display module 
used in IPC/Global Crossings stock market turrets. 
DMF-50646NFJ-SLY-1 is a 96 x 32 pixels graphic display mod- 
ule with icons, printed circuit contacts and a hall effect sensor 
used in Motorola PCS cell phones. 

DMF-50656NY-T is a graphic display module with two 119 x 16 
pixel sections plus icons used in a Motorola pager. 
DMF-50772NCWJU-FW is a 240 x 128 pixel color graphic dis- 
play module used in Garmin International aviation GPS de- 
vices. 

DMF-50796H-LAR is a 45 x 28 pixel graphic display module 
used in Delco Electronics automotive message centers. 
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DMF-50824N-SLY and DMF-50824N-SLY-2 are 240 x 128 pixel 
graphic display modules used in Hewlett Packard external 
defibrillators. Allen Houck was unable to identify the differ- 
ences between these two modules. 


DMF-50831NJ is a 265 x 65 pixel graphic display module with 
printed circuit contacts used in Square D remote power switch- 
ing systems. 

DMF-50886NF-FW is a 640 x 200 pixel graphic display module 
used in Psion Teklogix vehicle mount terminals. 
DMF-50897NFJ-SEB is a 192 x 272 pixel graphic display mod- 
ule containing a touch screen used in Motorola PCS cell 
phones. Any module with the base number 50897 would con- 
tain a touch screen. 

DMF-50988NF-SLY is a 128 x 32 pixel graphic display module 
used in Sims Deltec infusion pumps. 

DMF-50995N-1 is a 240 x 112 pixel graphic display module 
with printed circuit contacts used in Avaya Communications 
business telephones. The design of the LCDs that are used in 
Avaya telephones does not limit their use only to that end use. 


DMF-50998NFJL-SLY-1 and DMF-50998NFJL-SLY-3 are 96 x 


48 pixel graphic display modules with icons used in Motorola 
Iden cell phones. 


DMF-51070NFJ-SLY and DMF-51070NFJ-SLY-AC are 96 x 32 
pixel graphic display modules with icons, a hall effect sensor 
and either popple dome switches or printed circuit contacts 
used in Motorola PCS cell phones. The popple dome switches 
and printed circuit contacts would be under the keypad and 
would control the operations of the cell phone. 
DMF-51097NFJL-SLY DMF-51097NFJL-LY-AC, and DMF- 
51097NFJL-SLY-AD are 96 x 48 pixel graphic display modules 
with icons used in Motorola Iden cell phones. 
F-51159NYJ-SEW-AA is a 120 x 64 pixel graphic display mod- 
ule used in Symbol Technologies hand-held scanners. 
FRD-11555AAH is an LCD panel with 9 seven-segment charac- 
ters plus icons used in Landis & Gyr/Siemens test equipment. 
FRD-14181ABH-CD is an LCD panel with 3 fourteen-segment 
characters, 6 seven-segment characters and icons used in 
Landis & Gyr/Siemens voltage measuring meters. 
FRS-10813AB and FRS-10813AB-CD are LCD panels with 5 
seven-segment characters used by Red Lion Controls. 
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FRS-12280AC-CD is an LCD panel with 7 seven-segment char- 
acters and icons used in NCR scales. 


FRS-13810AAPH-CD is an LCD panel with 3 seven-segment 
characters and icons used in Johnson Controls temperature- 
humidity sensing instrumentation products. 


FSD-15130AAPH-CU is an LCD panel with 8 fourteen-segment 
characters and icons used in Matsushita Communications car 
audio systems. 


FSD-15205AAF-CDA is an LCD panel with an attached flex 
cable, 8 seven-segment characters on 2 lines (total of 16 seven- 
segment characters) and icons used in Infinity Informatica Inc. 
cell phones. 

FSD-15740AAH-CU is an LCD panel with 3 seven-segment 
characters, 1 two-segment character and icons used in 
Lowrance digital depth monitors. 

FSD-16455AGPH-CU is an LCD panel with 10 seven-segment 
characters and icons used in Visteon trip odometers. This panel 
has an alternate (Visteon) part number - F8FF-10D922AB. 
FTD-11501AGFH and FTD-11501ACFH are different revision 
levels of the same LCD panel that has 4 seven-segment charac- 
ters and icons and they are used in Visteon Corporation auto- 


motive message centers. This panel has an alternate (Visteon) 
part number - F6RF-10D922-BB. 


FTD-12613ABH-CU is an LCD panel with 8 fourteen-segment 
characters and icons used in Visteon car audio systems. This 
panel has an alternate (Visteon) part number - F5RF- 
18B955BC. 


FTD-13069AAPH-CU is an LCD panel with 4 seven-segment 
characters and icons used in Matsushita Communications car 
audio systems 


FTD-13180AGH is an LCD panel used in Visteon automotive 
audio systems. This panel has an alternate (Visteon) part num- 
ber - 95GP-18B55-AC. 


FTD-13201AEFH-CUA is an LCD panel with 10 seven-segment 
characters, icons, and a transflective color filter used in Visteon 
odometer/message centers. This panel has an alternate 
(Visteon) part number - F5RF-10D922-AB. 


FTD-13366ABPH-CU is an LCD panel with 3 seven-segment 
characters, 1 two-segment character and icons used in Delco 
car audio systems. This panel has an alternate (Delco) part 
number - 16197564. 
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FTD-14021ACPH-CU is an LCD panel with 4 seven-segment 
characters, 1 two-segment character and icons used in 
Matsushita Communications/Panasonic car audio systems. 


FTD-14171ABPH-CU is an LCD panel with 4 seven-segment 
characters, 1 two-segment character and icons used in Delco 
sar audio systems. This panel has an alternate (Delco) part 
number - 16210571. 


FTD-15286AAPH is an LCD panel with 3 seven-segment char- 
acters and icons used in Delco automotive message centers. 
This part has an alternate (Delco) part number - 16235274. 


FTD-15491AAPH-CU is an LCD panel with 4 seven-segment 
characters, 1 two-segment character and icons used in 
Panasonic car audio systems. 


FTD-15664 is an LCD panel with 9 characters of varying num- 
bers of segments plus icons used in Delco car audio systems. 
This panel has an alternate (Delco) part number - 16232895. 


FTD-15979ABPH is an LCD panel with icons used in Visteon 
automotive message centers. This part has an alternate 
(Visteon) part number - 98BP-10D922-BB 


FTD-16420ACD-CD is an LCD panel with a graphic area of 80 
x 7 pixels, 4 seven-segment characters and icons used in 
Motorola pagers. 


FTD-16455AAPH is an LCD panel with 10 seven-segment 
characters and icons used in Visteon automotive trip odom- 
eters. This panel has an alternate (Visteon) part number - 
F8FF-10D922-AA. 


FTD-16766ABPH is an LCD panel with 6 seven-segment char- 
acters, icons and a color filter used in Visteon automotive trip 
odometers. This panel has an alternate (Visteon) part number - 
F8FF-10D922-BD. 


FTD-17029AAPH is an LCD panel with 10 seven-segment 
characters and a color filter used in a Visteon/Ford Electronics 
combination automotive clock and odometer. This panel has an 
alternate (Visteon) part number - 98-BP-10D922-AC. 


FTS-10813AA is an LCD panel with 5 seven-segment charac- 
ters used by Red Lion Controls. 


GMF-51048NFJ is an graphic display module used in the 
Home Wireless Networks portable telephone handset portion of 
a house wireless network system. 
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. GMF-51076N-S is an 95 x 7 pixel chip on glass graphic display 
module with a flexible cable and icons used in American 
Telecom pagers. 

. IM-50888NF and IM-50888NF-1 are character display modules 
with 12 fourteen-segment characters used in Hewlett Packard/ 
Agilent measurement and test equipment. 

. NSD-12766AAD-CL is a 320 x 200 pixel LCD panel used in 
Lowrance Electronics fish finders. Nothing in the design of the 
LCDs used only in Lowrance fish finders limits the LCDs to 
that end use application. 

. NSD-14879AA is a 64x128 pixel graphic LCD glass panel with 
icons used in Telxon Corporation hand held inventory scanners. 


2. NSD-15129AAD-CL is a 160 x 160 pixel LCD panel used in a 


Lowrance Electronics handheld marine global positioning sys- 
tem (“GPS”) navigational device. 


3. NSD-15319AB is an LCD panel that was sold to Ultratec, Inc. 


for TTY cellular telephones. 


. NSD-15334AAD-CL is a 65 x 100 pixel LCD panel used in a 
Lowrance Electronics handheld GPS navigational device. 


5. NSD-15920AAD-CL and NSD-15920ABD-CL are 160 x 160 


pixel LCD panels used in Lowrance fish finders. 


3. NSD-15921ABD-CL is a 240 x 240 pixel LCD panel used in 


Lowrance fish finders. 


7. NSD-16595AED-CL is a 160 x 160 pixel LCD panel used in a 


Garmin fish finder. Nothing in the design of the LCDs used 
only in Garmin fish finders limits the LCDs to that end use ap- 
plication. 

. NSD-16598AAD is a 64 x 128 pixel LCD panel used in 
Lowrance fish finders. 

. NSD-16853AAD-CL is a 104 x160 pixel LCD panel used in 
Lowrance handheld GPS navigational devices. 

. NSD-16948ACD-CL is a 240 x 240 pixel LCD panel used in 
Garmin fish finders. 

. NSD-17010ABD-CD is an LCD panel with 60 x 28 pixels con- 
figured into 12 character x 4 lines plus icons used in Metro 
Electronics cell phones. 


22. NSD-17024ABD-CL is a 320 x 200 pixel LCD panel used in 


Lowrance fish finders. 
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NSD-17403ABD-CL is a 64 x 128 pixel LCD panel used in 
Techsonic fish finders. 

NSD-7399CXD-CD is a 128 x 112 pixel LCD panel used in 
Ametek construction machinery information centers. 


NSD-7551 and NSD-7551AGD-CD are 128 x 128 pixel LCD 
panels used in Telxon microprocessor-driven hand held inven- 
tory terminals. 


. NTD-13787AXD-CL is an LCD panel with two 119 x 16 pixel 


graphic display areas and icons used in Motorola pagers. 


. NTD-15504AEHD-PCU is a 240 x 80 pixel LCD panel used in 


Garmin aviation transponders. 


. NTD-16210AB is an LCD panel with two 119 x 16 pixel graphic 


display areas, holographic filters and icons used in Motorola 
pagers. 


. NTX-15505AGH-QCD and NTD-15504AEHD-PCU are LCD 


panels which are individual cells of a double super twisted 
nematic display used in Garmin aviation GPS devices. NTX- 
15505AGH-QCD is a “dummy” cell and NTD-15504AEHD-PCU 
is an “active” cell. 


. VTS-8A80BGFHJ-CU is an LCD panel with icons used in 


Visteon automotive message centers. This panel has an alter- 
nate (Visteon) part number - FOOF-10D922-AA. 


. WSD-14219AIPH-CU is an LCD panel with 6 seven-segment 


characters and icons used in Yazaki automotive trip odometers. 


. WSD-14282BGPH-CU is an LCD panel with 6 seven-segment 


characters and icons used in Denso Tennessee automotive trip 
odometers. This panel has an alternate (Denso) part number - 
TN461000-1280. 


. WSD-14282BAPH is an LCD panel with 6 seven-segment char- 


acters and icons used in Nippon Denso Tennessee automotive 
trip odometers. This part is a different revision level with a mi- 
nor design change from WSD-14282BGPH-CU. This panel has 
an alternate (Denso) part number - TN461000-1190. 


. WSD-15550ABPH-CU is an LCD panel with 6 seven-segment 


characters and icons used in American Yazaki automotive trip 
odometers. 


. WSD-16071AAPH-CU is an LCD panel with icons used in Nip- 


pon Denso automotive thermometers. This panel has an alter- 
nate (Nippon Denso) part number - TN 461000-1450. 
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36. WSD-16770ACPZ-CD is an LCD panel with 6 seven-segment 
characters used in Delco Electronics odometers for Harley 
Davidson. This panel has an alternate (Delco) part number - 
16242996. 


. WSD-17304ACPZD is an LCD panel with 11 dot matrix charac- 
ters and icons used in Delphi automotive audio equipment. 


. DMC-24227N-B-24-F38, DMC-24227N-B-24-F38(1) and DMC- 
24227N-B-24-T are 24 character by 2 line character display 
modules. Although these particular modules are used in Avaya 
desktop telephones, all of the “24227” modules are very similar. 


. DMF-50036NF-FW is a 640 x 200 pixel graphic display module 
sold to Spectra Electronics, which repairs test equipment. 


. DMF-50036NF-FW-4 is a 640 x 200 pixel graphic display. Al- 
though no customers appeared on the shipped order detail for 
this part in plaintiffs Exhibit 1, Allen Houck testified that, to 
his knowledge, it was only sold to Toledo Scale, a company that 
makes scales. However, the base part, 50036, is sold through 
distribution. Also, the “dash-4” suffix indicates the addition of a 
Mitsumi connector, but such an addition would not cause this 
module to be dedicated for use in a scale. 


. DMF-50036NFU-FW-4 is a 640 x 200 pixel graphic display 
module sold to Toledo Scales. The “-4” version is “essentially 
the same as the base part number except it has a different type 
connector.” 


2. DMF-5005NYJ-SLY-28 is a 240 x 64 pixel graphic display mod- 
ule. This module was sold through distribution and was used 
by Daniel Instruments for an industrial application. Allen 
Houck testified that he did not know if this module was sold 
only to Daniel Instruments. 


3. DMF-50260NY-SFW is a 640 x 480 pixel graphic display mod- 
ule. This module was sold to Apollo Display which then sold it 
to Elite Entry Phone Company. 


FINDINGS RE: LCDs ORIGINALLY DEVELOPED FOR A 
PARTICULAR CUSTOMER IDENTIFIED AT TRIAL BUT 
ULTIMATELY SOLD TO OTHERS 


144. DMC-50070N-B-2 is a character display module. Although it 
was a custom module used in Avaya/Lucent desktop phones, it 
was also sold to General Dynamics. 


5. DMF-5005NF-SEW is a 240 x 64 pixel graphic display module. 
Although the original customer for this module was Datascope, 
which is a medical monitoring equipment company, it is sold 
through distribution. 
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. DMF-50260NF-FW-15 is a 640 x 480 pixel graphic display 
module. Although this module was designed in conjunction 
with Hewlett Packard (“HP”), it would not work in HP’s medi- 
cal monitors and was eventually sold to many other customers. 


. DMF-50834NFJ-SEB is a 119 x 73 pixel graphic display mod- 
ule. Although the original design of this module was created for 
Symbol Technologies, it was also sold to Hand Held Products. 
These modules are used in hand held inventory scanners. 


. DMF-651ANB-FW-14 is a 640 x 200 pixel graphic display mod- 
ule. The original customer for this part was Datascope, which 
makes medical monitoring equipment. Allen Houck testified 
that there were some distribution parts in the “DMF-651 se- 
ries” but did not know whether the “dash-14” version was one 
of them. 


. DMF-50174NFL-SFW-11 is a 320 x 240 pixel transflexive 
graphic display module. Although this module was originally 
intended to be used in Garmin GPS devices, it has been sold to 
several customers as well as through distribution and could be 
used for multiple applications. All of the modules with part 
numbers containing “50174” are “basically the same” and the 
differences with the modules discussed at trial involved such 
characteristics as the cable length and the background color. 


FINDINGS RE: LCDs THAT ARE SOLD THROUGH 
DISTRIBUTION AND/OR TO MULTIPLE CUSTOMERS 


150. DMF-50840NB-FW-AK is a 320 x 240 graphic display module 
that was sold through distribution to Pioneer Standard which, 
in turn, sold it to a company called Checkmate. Checkmate 
makes credit card reader terminals. This module has a black 
bezel which was added at Checkmate’s request. Allen Houck 
does not know whether Pioneer Standard sold this module to 
customers other than Checkmate but he did state that it is not 
limited by design for use only in a touch screen terminal. 


. DMF-50840NB-FW is essentially identical to DMF-50840NB- 
FW-AK except that this module has a silver bezel. This module 
is sold to multiple customers, including Checkmate and 
Autotote. According to Allen Houck, “Autotote’s product is, in a 
way, it’s a POS system. They do — they do the — not the gam- 
bling machines themselves, but they do the register system 
where somebody’s going to go trade in their chips or they are 
the gambling machines at the horse tracks, those types of prod- 
ucts are what they do.” 


. DMF-50262NF-FW-ME is a 640 x 400 pixel graphic display 
module. Although this module was co-developed with 
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Marquette Electronics for medical monitors, it was sold to 
Marquette through a distributor, Pioneer Standard. There is 
nothing about the specific design that limits this module to be- 
ing used only in medical monitors. 


. DMC-24227N-SEW-B-11 is a 24 characters by 2 line character 
display module sold through distribution. Although this mod- 
ule may be used in Lucent business telephones, it has no physi- 
cal characteristics that would commit it to that use and may be 
used in other applications. 


. DMC-24227N-B is a 24 characters by 2 line character display 
module sold through distribution. 


55. DMC-50747NF is a 16 character by 2 line character display 


module with a mounted controller chip sold through distribu- 
tion to multiple customers. 


». DMF-5001NF, DMF-5001NY-LY and DMF-5003NB-FW are 160 


x128 pixel graphic display modules sold through distribution. 


. DMF-50036NFU-FW is a 640 x 200 pixel graphic display mod- 
ule sold through distribution to multiple customers. One of the 
customers is Remanco, which uses the module for a restaurant 
point of sale (POS) terminal. According to Allen Houck, “some 
sort of microprocessor” would be required to operate this dis- 


play. 
. DMF-50036ZNBU-FW is a 640 x 200 pixel graphic display 


module that was sold to Nautilus, which makes exercise equip- 
ment, and also sold through distribution. 


9. DMF-50036ZNFU-FW is a 640 x 200 pixel graphic display 


module sold through distribution. One of the applications is 
Drason-Stadler clinical audiometers. 

. DMF-5005N-EW is a 240 x 64 pixel graphic display module 
used by Agilent/Hewlett Packard for medical monitors and also 
sold through distribution. 

. DMF-5005N is a 240 x 64 pixel graphic display module sold 
through distribution to a very large number of customers. 


32. DMF-5005NYJ-LY is a 240 x 64 pixel graphic display module 


sold through distribution. One customer, Daniel industries, 
used it for a fuel measurement device but it could be used in 
other applications. 


3. DMF-5005NY-LY is a 240 x 64 pixel graphic display module 


sold through distribution. 
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. DMF-50081ZNB-FW and DMF-50081ZNB-FW-12 are 320 x 
240 pixel graphic display modules sold through distribution to 
multiple customers. 


. DMF-50081ZNF-FW is a 320 x 240 pixel graphic display mod- 
ule sold through distribution to multiple customers. 


. DMF-5010NB-FW and DMF-5010NBU-FW are 240 x 64 pixel 
graphic display modules sold through distribution. One of the 
customers for DMF-5010NB-FW is Novometrics, which uses 
them for medical monitoring equipment. The only difference 
between these modules is the viewing angle. 


. DMF-50174ZNB-FW is a 320 x 240 pixel transmissive graphic 
display module that was sold to Triton Systems for use in an 
industrial controller application as well as through distribu- 
tion. 


38. DMF-50174ZNF-FW is a 320 x 240 pixel graphic display mod- 


ule sold primarily through distribution. 


99. DMF-50260NY-SFW is a 640 x 480 pixel graphic display mod- 


ule. Although one of Optrex’s customers for this module is 
Delphi Engineering, it is also sold by Apollo Display, which is a 
distributor. Allen Houck.did not know to whom Apollo Display 
sold this module and was not certain of the Delphi Engineering 
application. However, according to Mr. Houck, this type of a 
display would be used with “microprocessor-based products.” 
. DMF-50316NF-FW-1 is a 240 x 64 pixel graphic display mod- 
ule sold to Apollo Displays, a distributor. 

. DMF-50383NF-FW is a 640 x 480 pixel graphic display module 
sold to several specific customers as well as through distribu- 
tion for multiple uses. 

. DMF-50426NYJ-SLY is a 128 x 32 pixel graphic display mod- 
ule sold through distribution. 


3. DMF-50773NF-FW is a 240 x 128 pixel graphic display module 


sold through distribution. 


. DMF-50840NF-FW-3 is a 320 x 240 graphic display module 
that is imported with a touch screen. Although it was originally 
developed for use in a receptionist’s telephone, it is a distribu- 
tion part and could be used in other types of devices. This mod- 
ule is subject to defendant’s third alternative counterclaim. 


. DMF-50840NF-FW is a 320 x 240 graphic display module sold 
to Space Labs, Burdick and also through distribution to other 
customers. The applications for which this module is used in- 





U.S. COURT OF INTERNATIONAL TRADE 125 


clude electrical chemical analysis multimeters and electrocar- 
diograph machines. 


. DMF-50840NFL-SFW is a 320 x 240 graphic display module 
sold to several customers including Garmin, Techsonic, I-Con, 
and also sold through distribution. Although this module is 
used in GPS devices, it may be used in others as well. 


. DMF-50887NCJU-FW-1 is a 256 x 64 full color graphic display 
module. Although it was originally designed for an automotive 
message center application, it is sold to various customers, in- 
cluding distributors. 


78. DMF-50961NF-FW is a 640 x 480 pixel graphic display module 


sold through distribution. 


. DMF-612NF-FW-9 is a 480 x 64 pixel graphic display module 
sold through distribution. Although Allen Houck testified that 
it is used by Amtote International, which makes gambling to- 
talizer machines, he stated that it is possible that it is also sold 
by the distributor to other end customers. 

. DMF-660NK-EW is a 240 x 128 pixel graphic LCD display 
module sold to Datascope for medical monitoring equipment 
and also through distribution, possibly for applications other 
than medical equipment. 


. Although Optrex Part Nos. DMC-20434 and DMC-20434N-B 
are identified in Volume 2 of plaintiffs Exhibit 1 and Part Nos. 
DMC-20434HE, DMC-20481NY-LY, DMC-20481NY-LY-B and 
DMF-682ANF-EW are identified in Volume 9 of Plaintiffs Ex- 
hibit 1, Optrex had abandoned any claims with respect to these 
part numbers prior to trial. 


. Prior to trial, Optrex agreed to abandon its claims with respect 
to the following part numbers: 


C-51148NU-SLY-AA, CBL50073B-UNIT, CCT-50081UNIT-S1, 
CMF-51048NFJ, COB-50796-C, COV-50739A, DMC-16105NY- 
LY, DMC-16106C, DMC-16117AN , DMC-16128NY-LY, 
DMC-16129, DMC-16129H, DMC-16129N-B, DMC-16129U, 
DMC-16188NY-LY, DMC-16202N-LY-B, DMC-16202N-LY-D, 
DMC-16202NYJ-LY-D, DMC-16202NY-LY, DMC-16202NY-LY1, 
DMC-16203NJ-D, DMC-16204N-LR-B, DMC-16205NY-LY, 
DMC-16207, DMC-16207N, DMC-16207N-B, DMC-16207N- 
EB, DMC-16230, DMC-16230H, DMC-16230N, 
DMC-16230NU-EB, DMC-16230NYJ-LY-D, DMC-16230NY-LY, 
DMC-16230NY-LY-B, DMC-16230NYU-LY, DMC-16433, 
DMC-16433H, DMC-16433N, DMC-16433N-SEW-B, 
DMC-20171, DMC-20203NY-LY-B, DMC-20215A, DMC- 
20261ANY-LY-B, DMC-20261NYJ-LY-D, DMC-20261NY-LY, 
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DMC-20434, DMC-20434HE, DMC-20434N, DMC-20434N-B, 
DMC-20481NYJ-LY-D, DMC-20481NY-LY, DMC-20481NY- 
LY-B, DMC-20481NY-SLY-B-5, DMC-20481NYU-LY-B, DMC- 
2074NY-LY-B, DMC-40202NY-LY-B, DMC-40218N-B, DMC- 
40218N-SEW-B, DMC-40267NB-LY-B-8, DMC-40267NY-LY, 
DMC-40267NY-SLY-B, DMC-40401NY-LY, DMC-40457N, 
DMC-40457N-SEW-B, DMC-40457NYJ-LY-D, DMC-40457NY- 
LY-B, DMC-50218, DMC-50218N-B, DMC-50292NYJ-LY-D-1, 
DMC-50292NY-LY-B, DMC-50448N, DMC-50454NJ-SLY, 
DMC-50603NY-SLY-B, DMC-50697NFU-SLY-1, DMC- 
50697NFU-SLY-2, DMC-50787N, DMC-50995N-1, DMC- 
51008NFJ-SLA, DMC-51099N, DMF-50248N-SEW, DMF- 
50375N-SFW, DMF-50383NG-FW, DMF-50427NYJ-SLY, 
DMF-5064NFJ-SLY-1, DMF-50796-LAR, DMF-50893NYJL- 
SLY, DMF-50980NFJL-SLY, DMF-51026NYU-LY, DMF- 
51120GNFJ-AA, DMF-605NY-SEB-2, DMF-6104NB-EW, DMF- 
6104NB-FW, DMF-651ANY-EB, DMF-682AN-EW, DMF- 
682ANF-EW, DMF-682ANY-EB, DXC-NYU-SL, DXC- 
5O799NYU-SLY-B, EL-161060-C, EL-16106C-C, EL-16117-C, 
EL-16433-W, F-51138NF-S-AA, GMF-51094NFHU-S, HLD- 
6116SPC-ED, L11-50-023, LG-50980A, LG-950980A, LGP- 
50980A, M-50888NF, S-12562-5M, TSW-50138B 


3. The functions that can be performed by the end use devices for 


the LCDs in issue that were identified at trial are set by the 
manufacturer; the user of the end use device cannot add func- 
tions after sale. 


. A car owner would not be able to change the features of an 


odometer that incorporates any of the LCDs in issue. 


5. Allen Houck did not believe that any of the end use devices 


that incorporate the LCDs in issue, other than computer serv- 
ers, are capable of accepting new software applications that al- 
low the end user to manipulate data. 


. Other than the computer servers, the end use devices for the 


LCDs in issue run off operating systems that perform the spe- 
cific function for the specific device. 


. None of the following features, standing alone and in the ab- 


sence of contractual obligations, would predestine an LCD for a 
particular end use application: the color of the bezel, the view- 
ing angle, the backlight color, the impact resistance, the tem- 
perature sensitivity. 


88. All of the LCD modules in issue whose end use applications 
were discussed at trial, other than those with permanently 
etched icons, could be used for other applications if the end use 
device were designed so that the module fit in it. That is what 
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is done by the customers who purchase from Optrex’s distribu- 
tors. 


The majority of the graphic display modules in issue are princi- 
pally used for signaling. 


When determining if an imported article is classifiable under 
Heading 8471, Customs applies the legal notes and the Ex- 
planatory Notes (“ENs”) and also considers the article’s design, 
architecture and function. Customs only considers machines 
with a principal function of processing data to be “automatic 
data processing machines” of Heading 8471. According to Cus- 
toms National Import Specialist (“NIS”) Eileen Kaplan, in con- 
formity with the logical structure of the HTSUS, if the princi- 
pal function of an article is something other than processing 
data, it can not be classified in Heading 8471, even if, in accom- 
plishing its intended purpose, it happens to process data. Ex- 
amples of provisions that encompass articles with principal 
functions other than data processing but which articles may 
process data in accomplishing their principal functions are the 
provisions that cover line telephony apparatus, radio telephony 
apparatus, radio navigational apparatus, measuring and 
checking apparatus, fuel pumps, cash registers, point of sale 
apparatus, and copiers. Under Customs’ interpretation, Note 
5(a) to Chapter 84 is used to exclude those articles that should 
be classified in these other provisions rather than in Heading 
8471. 

In explaining the basis for Optrex’s position that the unknown 
end-use devices into which the “distribution parts” in issue sat- 
isfy Note 5(A)(a) to Chapter 84, HTSUS, Allen Houck stated: 
“the way we would operate with a standard type product is, you 
know, if we have a product that we know can go into certain 
types of products, we will sell them to multiple customers. We 
will sell them through distribution. However, looking at the in- 
terface structures, we’ve got a pretty good idea what it has to 
do to operate that product and, in the vast majority of these 
cases, you are going to need a microprocessor system to per- 
form any type of practical solution to this.” 


A microprocessor is a semiconductor chip, and a semiconductor 
chip is an integrated circuit. 


Microcontrollers are microprocessors. 

The microprocessor to which the LCD display would be con- 
nected acts as a central processing unit (“CPU”) for the device 
incorporating the display. 
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In interpreting and applying Note 5(A)(a) to Chapter 84, Cus- 
toms considers the “user” to be the end user, i.e., the person 
who purchases and/or uses the device, not the manufacturer or 
seller of the device. 


Customs interprets the requirement in Note 5(A) to Chapter 
84, HTSUS, that an “automatic data processing machine” must 
be “capable of” “being freely programmed in accordance with 
the requirements of the end user” as meaning that the design 
and architecture of the device is such that it can be pro- 
grammed to perform functions that correspond to the require- 
ments of the user for the usable life of the machine, not just at 
the point of sale or distribution. The machine should be able to 
be programmed to do whatever the user wants it to do, within 
that machine’s capabilities, e.g., to do taxes, to prepare a 
spreadsheet or a financial report, to play video games or to do 
word processing. The fact that an automatic data processing 
machine may become obsolete does not alter its status as an 
ADP machine. Customs uses the phrases “capable of being 
freely programmed” and “freely programmable” interchange- 
ably. By contrast, according to the opinion of Optrex’s witness, 
Allen Houck, a device would satisfy this requirement just by 
having been programmed by the manufacturer, seller or dis- 
tributor, even if the programs could not be varied according to 
changing requirements of the end user. In addition, Allen 
Houck, testified about end-use devices being “freely pro- 
grammed,” the term “freely” had no significance and he meant 
that the device could be “programmed.” 


Customs classifies machines with multiple functions, one of 
which is data processing, according to that machine’s “principal 
function.” 


With respect to the requirement in Note 5(A)(a) to Chapter 84, 
HTSUS, that an “automatic data processing machine” must be 
“capable of” “performing arithmetical computations specified 
by the user,” Customs does not look to machine functions when 


‘ 


referring to “arithmetical computations,” but, rather, to stan- 
dard computations that the machine’s user would want to per- 
form such as addition and subtraction. Customs would look to 
see if the machine can accept applications, such as a calculat- 
ing program or a tax program, that would allow the user to per- 
form arithmetical computations. 


If any of these Findings of Fact are more properly denominated 
Conclusions of Law they shall be deemed to be so. 
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IV 
CONCLUSIONS OF LAW 


Optrex has effectively abandoned its claims with respect to any 
and all part numbers encompassed by the entries at issue for 
which no evidence was presented at trial. 

At the time relevant to this action, subheading 8531.20.00 en- 

compassed: 

8531 Electric sound or visual signaling apparatus (for example, 
bells, sirens, indicator panels, burglar or fire alarms), 
other than those of heading 8512 or 8530; parts thereof: 

8531.20.00 Indicator panels incorporating liquid 
crystal devices (LCD’s) or light emit- 
ting diodes (LED’s). 

At the time relevant to this action, subheading 8537.10.90 en- 

compassed: 


8537 Boards, panels, consoles, desks, cabinets and other bases, 
equipped with two or more apparatus of heading 8535 or 
8536, for electric control or the distribution of electricity, 
including those incorporating instruments or apparatus 
of chapter 90, and numerical control apparatus, other 


than switching apparatus of heading 8517: 
8537.10 For a voltage not exceeding 1,000 V: 
8537.10.90 Other. 
At the time relevant to this action, subheadings 9013.80.70 and 


9013.80.90 encompassed: 


9013 Liquid crystal devices not constituting articles 
provided for more specifically in other headings; 
lasers, other than laser diodes; other optical ap- 
pliances and instruments, not specified or in- 
cluded elsewhere in this chapter; parts and acces- 
sories thereof: 

9013.80 Other devices, appliances and instruments: 


9013.80.70 Flat panel displays other than for 
articles of heading 8528 


9013.80.90 Other. 


At the time relevant to this action, subheading 8473.30.50, 
HTSUS encompassed: 
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Parts and accessories (other than covers, carrying cases 
and the like) suitable for use solely or principally with 
machines of headings 8469 to 8472: 


8473.30 Parts and accessories of the machines of 
. 24°74 2 
heading 8471[*]: 


8473.30.50 Other. 


According to the General Rules of Interpretation (“GRI”), 
HTSUS relevant to this action: 


Classification of goods in the tariff schedule shall be governed by 
the following principles: 


1. The table of contents, alphabetical index, and titles of 
sections, chapters and sub-chapters are provided for 
ease of reference only; for legal purposes, classification 
shall be determined according to the terms of the head- 
ings and any relative section or chapter notes and, pro- 
vided such headings or notes do not otherwise require, 
according to the following provisions: 


When, by application of rule 2(b) or for any other rea- 
son, goods are prima facie, classifiable under two or 
more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific de- 
scription shall be preferred to headings providing 
a more general description. However, when twe or 
more headings each refer to part only of the mate- 
rials or substances contained in mixed or compos- 
ite goods or to part only of the items in a set put 
up for retail sale, those headings are to be re- 
garded as equally specific in relation to those 
goods, even if one of them gives a more complete 
or precise description of the goods. 


7. Additional U.S. Rule of Interpretation 1(c) provides: 


In the absence of special language or context which otherwise 
requires — 


2 ; me = ; ; , : ; 

“Heading 8471 covers: “Automatic data processing machines and units thereof; magnetic 
or optical readers, machines for transcribing data onto data media in coded form and ma- 
chines for processing such data, not elsewhere specified or included.” 
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a provision for parts of an article covers products solely or 
principally used as a part of such articles but a provision 
for “parts” or “parts and accessories” shall not prevail 
over a specific provision for such part or accessory;.. . 


Section XVI, HTSUS, includes Chapters 84 and 85. Note 2(a) to 
Section XVI provides, in relevant part: 


Subject to Note 1 of this Section, Note 1 to Chapter 84 and Note 
1 to Chapter 85, parts of machines (not being parts of the ar- 
ticles of heading No. 84.84, 85.44, 85.46 or 85.47) are to be clas- 
sified according to the following rules: 


(a) Parts which are goods included in any of the headings of 
Chapters 84 and 85 (other than headings Nos. 84.85 and 
85.48) are in all cases to be classified in their respective 
headings; ... 


Note 5 to Chapter 84, HTSUS, provides, in relevant part: 


(A) For purposes of heading 8471, the expression “automatic 
data processing machines” means: 


(a) Digital machines, capable of (1) storing the processing 
program or programs and at least the data immediately 
necessary for execution of the program; (2) being freely 
programmed in accordance with the requirements of the 
user; (3) performing arithmetical computations specified 
by the user; and (4) executing, without human interven- 
tion, a processing program which requires them to 
modify their execution, by logical decision during the 
processing run; 


10. Note 2 to Chapter 90, HTSUS, provides, in relevant part: 


2. Subject to Note 1 above, parts and accessories for machines, 
apparatus, instruments or articles of this chapter are to be 
classified according to the following rules: 

(a) Parts and accessories which are goods included in any of 
s a ‘ 2 = 
the headings of this chapter or of chapter 84, 85 or 91 
(other than heading 8485, 8548 or 9033) are in all cases 
to be classified in their respective headings; 


Pl. Ex. 6, 90-1. 


11. The Explanatory Notes are the official interpretation of the scope 
of the Harmonized Commodity Description and Coding System 
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(which served as the basis of the HTSUS) as viewed by the Cus- 
toms Cooperation Council, the international organization that 
drafted that international nomenclature. While the ENs “do not 
constitute controlling legislative history,” they “nonetheless are 
intended to clarify the scope of HTSUS subheadings and to offer 
guidance in interpreting its subheadings.” Mita Copystar 
America v. United States, 21 F.3d 1079, 1082 (Fed. Cir. 1994). 


The Explanatory Notes to Chapter 84, HTSUS, provide, in perti- 
nent part: 


Heading No. 84.71 does not cover machines incorporating or 
working in conjunction with an automatic data processing ma- 
chine and performing a specific function. Such machines are 
classified in the headings appropriate to their respective func- 
tions or, failing that, in residual headings. 


Pl. Ex. 7, 1136. 
13. The Explanatory Notes to Heading 8471, HTSUS, provide, in 


pertinent part: 


(I) AUTOMATIC DATA PROCESSING MACHINES AND 
UNITS THEREOF 


Data processing consists in handling information of all kinds, 
in pre-established logical sequences and for a specific purpose 
or purposes. 


Automatic data processing machines are machines which, by 
logically interrelated operations performed in accordance with 
pre-established instructions (program), furnish data which can 
be used as such or, in some cases, serve in turn as data for 
other data processing operations. 


This heading covers data processing machines in which the 
logical sequences of the operations can be changed from one job 
to another, and in which the operation can be automatic, that is 
to say with no manual intervention for the duration of the 
task.... 


They may be self-contained, all the elements required for 
data processing being combined in the same housing, or they 
may be in the form of systems consisting of a variable number 
of separate units. 

Such machines are described as digital, analogue or hybrid 


(analogue/digital), according to the method of processing the 
data. 
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This heading also covers separately presented constituent 
units of automatic data processing systems described above. 


However, the heading excludes machines, instruments or ap- 
paratus incorporating or working in conjunction with an auto- 
matic data processing machine and performing a specific func- 
tion. Such machines, instruments or apparatus are classified in 
the headings appropriate to their respective functions or, fail- 
ing that, in residual headings (See Part (E) of the General Ex- 
planatory Note to this Chapter). 


(A) DIGITAL MACHINES 


The digital data processing machines of this heading must be 
capable of fulfilling simultaneously the conditions laid down in 
Note 5 (A) (a) to this Chapter. That is to say, they must be ca- 
pable of: 


(1) Storing the processing program or programs and at least 
the data immediately necessary for the execution of the pro- 
gram; 

(2) Being freely programmed in accordance with the require- 
ments of the user; 


(3) Performing arithmetical computations specified by the 
user; and 


(4) Executing, without human intervention, a processing pro- 
gram which requires them to modify their execution, by logical 
decision during the processing run. 


Thus machines which operate only on fixed programs, that is 
programs which cannot be modified by the user, are excluded 
even though the user may be able to choose between a number 
of such fixed programs 


Part of the data and program or programs may be tempo- 
rarily stored in auxiliary storage units such as those using 
magnetic discs or drums, magnetic tapes, etc. But these ma- 
chines must have a main storage which is directly accessible for 
the execution of a particular program and which has a capacity 
at least sufficient to store those parts of the processing and 
translating programs and the data immediately necessary for 
the current processing run. 

Digital data processing machines usually consist of a number 


of separately housed interconnected units. They then form a 
“system” 
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A complete digital data processing system must comprise, at 
least: 


(1) A central processing unit which generally incorporates the 
main storage, the arithmetical and logical elements and the 
control elements; in some cases, however, these elements may 
be in the form of separate units. 


(2) An input unit which receives input data and converts them 
into signals which can be processed by the machine. 


(3) An output unit which converts the signals provided by the 
machine into intelligible form (printed text, graphs, displays, 
etc.) or into coded data for further use (processing, control, etc.) 


This heading also excludes: 


(c) Electronic integrated circuits and microassemblies, used as 
central processing units (known as “microprocessors”), 
memories, etc. (heading 85.42). 


Pl. Ex. 7, 1297-1298, 1302. 


14. The Explanatory Notes to Heading 8473, HTSUS, provide, in 
pertinent part: 


Subject to the general provisions regarding the classification of 
parts (see the General Explanatory Note to Section XVI), this 
heading covers parts and accessories suitable for use solely or 
principally with the machines of heading 84.69, 84.70, 84.71 or 
84.72. 


Pl. Ex. 7, 1304. 


15. The Explanatory Notes for Heading 8531, HTSUS, provide, in 
pertinent part: 


With the exception of signalling apparatus used on cycles or mo- 
tor vehicles (heading 85.12) and that for traffic controls on roads 
(heading 85.30), this heading covers all electrical apparatus 
used for signalling purposes, whether using sound for the trans- 
mission of the signal (bells, buzzers, hooters, etc.) or using visual 
indication (lamps, flaps, illuminated numbers, etc.), and 
whether operated by hand (e.g. door bells) or automatically (e.g. 
burglar alarms). 


This heading includes, inter alia: 
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(D) Indicator panels and the like. These are used (e.g., in offices, 
hotels and factories) for calling personnel, indicating where 
a certain person or service is required, indicating whether a 
room is free or not... 


Pl. Ex. 7, 1381. 


16. The Explanatory Notes for Heading 9013, HTSUS, provide, in 
pertinent part: 


This heading includes: 


(1) Liquid crystal devices consisting of a liquid crystal layer 
sandwiched between two sheets or plates of glass or plastics, 
whether or not fitted with electrical connections, presented in 
the piece or cut to special shapes and not constituting articles 
described more specifically in other headings of the Nomencla- 
ture 


>|. Ex. 7, 1478. 


For an LCD to be a “part” of an “automatic data processing ma- 
chine,” the LCD must be dedicated for incorporation into a de- 
vice that is, itself, an “automatic data processing machine.” 


“Automatic data processing machines” are classifiable in Head- 
ing 8471 of the HTSUS. 


In determining whether a good is classifiable under Heading 
8471, HTSUS, the classifier must apply the Legal Notes to Sec- 
tion XVI and Chapter 84, HTSUS. Specifically, an imported ar- 
ticle cannot be classified under Heading 8471 if it does not sat- 
isfy all of the criteria of Note 5(A)(a) to Chapter 84. The 
classifier may also be guided by the relevant ENs. 


For most of the LCDs in issue, the basis for Optrex’s claim that 
the LCDs in issue are classifiable as “parts” of “automatic data 
processing machines” in Heading 8473 is that each LCD has an 
interface that will connect the LCD to a microprocessor in an 
end-use device and the microprocessor satisfies the four criteria 
of Note 5(a) to Chapter 84, HTSUS. 


All microprocessors process data (Tr. II 790). However, the mi- 
croprocessors that interface with the LCDs in issue and act as 
CPUs are not “automatic data processing machines” under 
Heading 8471. Tr. II. 878-879; Pl. Ex. 7, 1302. Such microproces- 
sors (integrated circuits) are specifically provided for in Heading 
8542, HTSUS. See EN 





136 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


22. Because e the microprocessors contained in the end-use devices 
for the LCDs in issue are not themselves, “automatic data pro- 
cessing machines,” and Optrex has provided no other basis to 
find that the end use devices, other than the computer servers, 
are “automatic data processing machines” of Heading 8471, none 
of the end use devices could be classified in that tariff provision. 


None of the descriptions of the specific end-use devices provided 
by Allen Houck demonstrates that these devices, other than the 
computer servers, satisfy the criteria of Note 5(A)(a) to Chapter 
84, as explained below. 


While there may be multiple definitions of the term “program,” 
(as well as the variations “programming,” “programming,” and 
“programmable”), for purposes of determining whether a par- 
ticular machine satisfies Note 5(A)(a) to Chapter 84, Customs 
interprets that term as referring to an “application-type” pro- 
gram that has been written to do a specific function. Customs 
would not, for example, consider programming a video cassette 
recorder to be “programming” in the Heading 8471 sense be- 
cause the “program” is “fixed” and already exists on firmware in 
the VCR and the user merely selects different aspect of that pro- 
gram from a menu or enters data into the machine. 


Under Customs’ interpretation of the relevant ENs, a machine 
that is limited to a specific function and does not handle “infor- 
mation of all kinds” is not an ADP machine. For example, a busi- 
ness telephone is not an ADP machine because it is not used to 
process or handle “information of all kinds.” 


In accordance with the ENs to Heading 8471, machines which 
operate only on fixed programs, that is programs which cannot 
be modified by the user, are excluded from that heading even 
though the user may be able to choose between a number of such 
fixed programs. 


Application programs are not “fixed” because they can be in- 
stalled or deleted from a machine. 


All of the end use devices identified at trial except, perhaps the 
computer servers, operate on programs that are fixed by the 
manufacturer and cannot be changed by the user of that device. 
Tr. Il 672, 679. Thus, these devices would, if imported, be ex- 
cluded from classification in Heading 8471. 


Customs’ manner of determining the classification of articles of 
Heading 8471 is correct as a matter of law and fact. 


The requirement in Note 5(A)(a) to Chapter 84, HTSUS, that an 
“automatic data processing machine” must be “capable of” “per- 
forming arithmetical computations specified by the user” is not 
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satisfied if the device in question only performs mathematical 
calculations automatically when the user engages a particular 
feature of the device but does not actually specify the arithmeti- 
cal computations to be performed. 


The Court finds that the imported articles are not parts of auto- 
matic data processing machines because none of the identified 
end use devices into which the LCDs will be incorporated satis- 
fies the tariff definition of “automatic data processing machines” 
in Note 5(A)(a) to Chapter 84. Specifically, none of these prod- 
ucts can satisfy the requirement that an ADP machine must be 
“capable of” “being freely programmed in accordance with the 
requirements of the user” and, while Optrex has demonstrated 
that each of the identified end use devices performs arithmetical 
computations in accomplishing its principal purpose, it failed to 
demonstrate that any of the end use devices other than perhaps 
the computer servers, are capable of performing arithmetical 
computations specified by the user. 


Even if the end use devices could satisfy the tariff definition of 
ADP machine, however, Optrex’s claim that all of its LCDs are 
“parts” of ADP machines would still fail since, under various le- 
gal notes and Additional U.S. Rule of Interpretation l(c), the 
claimed “parts” provision (Heading 8473) cannot prevail over 
specific provisions such as those for “liquid crystal devices” 


(Heading 9013), “control panels” (Heading 8473), or “signaling 
apparatus” (Heading 8531). 


In determining whether an article is classifiable under subhead- 
ing 9013.80, which covers liquid crystal devices, not constituting 
articles provided for more specifically in other headings, Cus- 
toms first looks to see if the article is more specifically described 
by another provision. With respect to graphic display modules, 
Customs would first consider whether the module is classifiable 
as an ADP display in Heading 8471 or as a visual signaling ap- 
paratus in Heading 8531. If the article is classifiable in either of 
these other headings, that is where Customs would classify it; if 
not, the article would be classified in Heading 9013. 


Customs relied on the decisions in Sharp Microelectronics Tech- 
nology, Inc. v. United States, 20 CIT 793, 932 F. Supp. 1499 
(1996), affd, 122 F.3d 1446 (Fed. Cir.1997) (“Sharp”) to classify 
LCD panels and, based on that decision, such panels would be 
classified in subheading 9013.80.90, which provides for, among 
other things, “other” “liquid crystal devices not constituting ar- 
ticies provided for more specifically in other headings.” Sharp 
confirms Customs’ position that the provision for liquid crystal 
devices was more specific than a “parts” provision. Moreover, the 
existence of etched icons would not alter Customs’ analysis be- 
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cause the icons would not change the fact that the articles are 
liquid crystal devices in accordance with the definition provided 
in the Explanatory Notes. 


. The Optrex LCD panels are the same type of merchandise as 


was at issue in Sharp. Specifically, as in Sharp, each of Optrex’s 
LCD panels contain two rectangular ultra flat glass substrates; 
the interior of the glass between the substrates is filled with liq- 
uid crystals, the glass substrates have inner surfaces that have 
been coated with indium tin oxide and etched, the interior of 
each glass substrate is covered with a processed alignment layer 
which causes the liquid crystal molecules to align in a fixed di- 
rection, the substrates are hermetically sealed together and, for 
many of the panels, when the glass substrates are joined, the 
electrodes are perpendicular to each other, creating a matrix. 


. As here, the plaintiff in Sharp claimed that its LCD panels were 


classifiable as “parts of ADP machines” of Heading 8473 rather 
than as “liquid crystal devices not constituting articles provided 
for more specifically in other headings” in Heading 9013. 


In Sharp, the court stated: 


When determining relative specificity, the court looks at the pro- 
vision with “requirements which are more difficult to satisfy and 
which describe the article with the greatest degree of accuracy 
and certainty.” ... As added guidance, additional U.S. Rule of 
Interpretation 1(c) provides that “a provision for ‘parts and ac- 
cessories’ shall not prevail over a specific provision for such part 
or accessory.” The court finds that Heading 9013 contains a spe- 
cific provision for liquid crystal devices and thus is more specific 
than the part provision under Heading 8473. 


932 F. Supp. at 1507 (citation omitted). 


The Court of Appeals for the Federal Circuit affirmed this 
court’s relative specificity analysis in Sharp, which concluded 
that the claimed parts provision was less specific than Heading 
9013. 


With respect to the Optrex LCDs that are “glass panels” and not 
“modules,” the Sharp case is directly on point because Optrex’s 
complaint claims only that the glass panels (and all of the other 
articles in issue) are classifiable as “parts” of ADP machines, the 
same claim discussed at length in both Sharp decisions. 


Because, under Sharp, basic LCD glass panels are classifiable 
under Heading 9013, the imported articles identified by Allen 
Houck as LCD panels are classifiable in that heading. Moreover, 
because they do not fall within any of the more specifically de- 
scriptive subheadings (e.g., periscopes, lasers) and are not suffi- 
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ciently advanced to constitute “flat panel displays,” “magnifiers” 
or “door viewers,” they are properly classifiable as “other” “Other 
devices, appliances and instruments” in subheading 9013.80.90, 
HTSUS. 


In order for an LCD module to be eligible for classification as an 
indicator panel incorporating a liquid crystal device under sub- 
heading 8531.20.00, HTSUS, Customs has consistently taken 
the position that the module must belong to a class or kind or 
merchandise that is principally used and/or limited by design to 
signaling. 


To be classifiable as an indicator panel incorporating a liquid 
crystal device under subheading 8531.20.00, HTSUS, the ar- 
ticles must belong to the class or kind of merchandise that is 
principally used to display limited information that is easily un- 
derstood by the person viewing it. 


With respect to the classification of character display modules, 
Customs has developed a guideline for determining if a charac- 
ter display module is principally used for signaling. In accor- 
dance with this guideline, which has been dubbed the “80 char- 
acter rule,” if a character display module can display no more 
than 80 characters, then, in the absence of any information to 
the contrary, it is deemed to belong to the class or kind of mer- 
chandise that is principally used for signaling. 


The “80 character rule” is entitled to some deference as reason- 
able under Skidmore v. Swift & Co., 323 U.S. 134 (1944), since it 
has been consistently applied since the early 1990s and provides 
rational and useful guidance in determining whether a particu- 
lar LCD module is classifiable in Heading 8531 or in, for ex- 
ample, Heading 9013, which, at the time of the entries in issue, 
carried a higher duty rate. 


Customs’ position with respect to the characteristics of articles 
classifiable in Heading 8531 is in harmony with the examples in 
the ENs to Heading 8531, which states, in pertinent part: 


With the exception of signaling apparatus used on cycles or mo- 
tor vehicles ... and that for traffic controls on roads... , this 
heading covers all electrical apparatus used for signaling pur- 
poses, whether using sound for the transmission of the signal 
(bells, buzzers, hooters, etc.) or using visual indication (lamps, 
flaps, illuminated numbers, etc.), and whether operated by hand 
(e.g. door bells) or automatically (e.g. burglar alarms). 


This heading includes, inter alia: 
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46. Customs’ position with respect to the characteristics of articles 
classifiable in Heading 8531 also comports with the court’s inter- 
pretation of the term “indicator panel” in E.M. Chemicals v. 
United States, 920 F.2d 910, 913 (Fed Cir. 1990):6 


... an indicator panel is properly classified under Item 685.70 if 
it merely conveys information. A & A Int1, Inc. v. United States, 
5 CIT 183, 187-89 (1983). We agree with this interpretation of 
Item 685.70. An LCD, as a signaling device or an indicator 
panel, may simply convey information or notify the user of a spe- 
cific event. An LCD may operate in this manner in normal or ab- 
normal circumstances ... The terms “indicator panels” or “sig- 
naling devices” simply denote objects that “indicate” or 
“signal”... We therefore hold, as a matter of law, that the lan- 
guage “indicator panels ... [or] other .. . visual signaling appa- 
ratus,” in Item 685.70, includes devices that signal or indicate 
generally... 

Optrex has failed to demonstrate that Customs’ position with re- 
spect to the characteristics of articles classifiable in Heading 
8531 is incorrect. 

With respect to part numbers DMF-50073NF-FW and DMF- 
50840NF-FW-3, which are graphic display modules that are im- 


ported with touch screens attached, because these “touch 
screen” modules possess the characteristics of control panels of 
Heading 8537, defendant’s third alternative counterclaim is 
granted. 


If any of these Conclusions of Law are more properly denomi- 
nated Findings of Fact they shall be deemed to be so. 


3E.M. Chemicals was decided under the Tariff Schedules of the United States (“TSUS”) 
which, unlike the HTSUS, had no express provision for liquid crystal displays such as 
Heading 9013, and the issue in that case was whether imported liquid crystals were classi- 
fiable as “parts of indicator panels” or as a chemical mixture. Thus, although the definition 
of “indicator panel” applied in that case is useful, the Court of Appeals determined, in effect, 
that all LCDs that were not incorporated within specific end-use products such as “watches, 
clock radios, calculators, computers, gas pumps, meters, various medical and scientific in- 
strumentation, toys, and automobile dashboards” (920 F.2d at 911) at the time of importa- 
tion were “indicator panels.” In enacting the HTSUS, which does contain a specific provi- 
sion for liquid crystal displays, Congress recognized that such articles are not all used as 
indicator panels. 
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OPINION 


TSOUCALAS, Senior Judge: Plaintiff, Larry Cabana (“Ca- 
bana”) moves pursuant to USCIT R. 56.1 for judgment upon the 
agency record. Cabana contends that the United States Secretary of 


Agriculture (“Secretary” or “Department”) erred in determining that 
he was ineligible for certification to receive trade adjustment assis- 
tance (“TAA”) benefits. Specifically, Cabana asserts that he is eligible 
for TAA certification because his net fishing income in 2002 was less 
than his 2001 net fishing income. The Department responds that 19 
U.S.C. § 2401e (c) grants the power to determine “net farm income” 
to the Secretary, and the Secretary has determined that Cabana’s 
“net farm income” did not decrease in 2002. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 2395 (2000) amended by 19 U.S.C. § 2395 (Supp. II 2002).? 


1 Section 284(a) of the Trade Act of 1974 was amended, effective August 6, 2002, and pro- 
vided this Court with jurisdiction over trade adjustment assistance matters brought by ag- 
ricultural commodity producers. See Trade Act of 2002, Pub. L. No. 107-210, § 142, 116 
Stat. 953 (2002). The statute states that “an agricultural commodity producer (as defined in 
section 2401(2) of this title) aggrieved by a determination of the Secretary of Agriculture 
under section 2401b... may, within sixty days after notice of such determination, com- 
mence a civil action in the United States Court of International Trade for review of such 
determination.” 19 U.S.C. § 2395(a). Accordingly, the Court “shall have jurisdiction to af- 
firm the action of the Secretary of Labor, the Secretary of Commerce, or the Secretary of 
Agriculture, as the case may be, or to set such action aside, in whole or in part.” 19 U.S.C. 
§ 2395(c) 





142 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


STANDARD OF REVIEW 


The Court will uphold the Secretary’s determination unless it is 
unsupported by substantial evidence on the record, or otherwise not 
in accordance with law. See 19 U.S.C. § 2395(b); see also Steen v. 
United States, 29 CIT___ ,___ , 395 F. Supp. 2d 1345, 1347 (2005). 
Substantial evidence is “more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 
474, 477 (1951) (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 
229 (1938)). Substantial evidence “is something less than the weight 
of the evidence, and the possibility of drawing two inconsistent con- 
clusions from the [same] evidence does not prevent an administra- 
tive agency’s finding from being supported by substantial evidence.” 
Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 620 (1966) (citations 
omitted). 

To determine whether the Secretary’s interpretation and applica- 
tion of 19 U.S.C. §§ 2401-2401g is “in accordance with law,” the 
Court must undertake the two-step analysis prescribed by Chevron 
U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). 
Under the first step, the Court reviews the Department’s construc- 
tion of a statutory provision to determine whether “Congress has di- 
rectly spoken to the precise question at issue.” Id. at 842. “To ascer- 
tain whether Congress had an intention on the precise question at 
issue, [the Court] employ[s] the ‘traditional tools of statutory con- 
struction.’” Timex V.I., Inc. v. United States, 157 F.3d 879, 882 (Fed. 
Cir. 1998) (citing Chevron, 467 U.S. at 843 n.9). “The first and fore- 
most ‘tool’ to be used is the statute’s text, giving it its plain meaning. 
Because a statute’s text is Congress’ final expression of its intent, if 
the text answers the question, that is the end of the matter.” Jd. (ci- 
tations omitted). Beyond the statute’s text, the tools of statutory con- 
struction “include the statute’s structure, canons of statutory con- 
struction, and legislative history.” Jd. (citations omitted); but see 
Floral Trade Council v. United States, 23 CIT 20, 22 n.6, 41 F. Supp. 
2d 319, 323 n.6 (1999) (noting that “not all rules of statutory con- 
struction rise to the level of a canon”) (citation omitted). 

If, after employing the first prong of Chevron, the Court deter- 
mines that the statute is silent or ambiguous with respect to the spe- 
cific issue, the question for the Court becomes whether the Depart- 
ment’s construction of the statute is permissible. See Chevron, 467 
U.S. at 843. Essentially, this is an inquiry into the reasonableness of 
the Department’s interpretation. See Fujitsu Gen. Ltd. v. United 
States, 88 F.3d 1034, 1038 (Fed. Cir. 1996). Provided the Department 
has acted rationally, the Court may not substitute its judgment for 
the agency’s. See Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 
(Fed. Cir. 1994) (holding that “a court must defer to an agency’s rea- 
sonable interpretation of a statute even if the court might have pre- 
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ferred another”); see also IPSCO, Inc. v. United States, 965 F.2d 
1056, 1061 (Fed. Cir. 1992). The “Court will sustain the determina- 
tion if it is reasonable and supported by the record as a whole, in- 
cluding whatever fairly detracts from the substantiality of the evi- 
dence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1077, 
699 F. Supp. 938, 942 (1988) (citations omitted). 


BACKGROUND 


On October 28, 2003, the United States Department of Agriculture 
certified a TAA petition filed by a group of salmon fishermen from 
Alaska and the Puget Sound Salmon Commission of Seattle, Wash- 
ington. See Trade Adjustment Assistance for Farmers, 68 Fed. Reg. 
62,766 (Nov. 6, 2003). This action involves the November 5, 2004, de- 
nial of Cabana’s application to receive TAA benefits based on the 
aforementioned certification. See Mem. Law Supp. Pl.’s Mot. J. Upon 
Agency R., Rule 56.1 (““Cabana’s Mem.”) at 1; Def.’s Resp. Pl.’s Mot. 
J. Upon Agency R. (“Secretary’s Resp.”) at 5. On December 14, 2004, 
the Court received Cabana’s letter seeking judicial review of the Sec- 
retary’s negative determination. See Administrative Record (“Admin. 
R.”) at 25. Subsequently, the Secretary moved to dismiss for failure 
to state a claim, which the Court denied in Cabana v. United States 
Sec’y of Agric., (“Cabana I’) Slip Op. 05-93 (Aug. 1, 2005), of which 
familiarity is presumed. 

Cabana concedes that his original request was denied because his 
application for certification showed that his net farm income in 2002 
was more than that of 2001. See Cabana I, Slip Op. 05-93 at 4. Ca- 
bana contends that 19 U.S.C. § 2401e does not define the term “net 
farm income.” See Cabana’s Mem. at 5—6. Cabana asserts, however, 
that the Secretary's definition of “net farm income” in 7 C.F.R. 
§ 1580.102 is contrary to the statutory language. See id. at 6. Ca- 
bana argues that if Congress intended to base eligibility for TAA on 
income, then it would not have included the qualifying term “farm 
income” in 19 U.S.C. § 240le(a)(1)(C). See id. Cabana maintains 
that the statutory language indicates Congress intended to grant 
TAA benefits to agricultural producers whose income from farming 
decreased because of competing imported agricultural commodities. 
See id. at 3. Cabana states that although his total adjusted gross in- 
come increased in 2002, his fishing income in 2001 and 2002 was 
$31,663 and $31,195, respectively. See id. at 6 (emphasis added). Ca- 
bana asserts that the increase in his adjusted gross income in 2002 
was a result of an increase in non-fishing business income. See id. at 
5. Therefore, Cabana argues that he satisfies the decreased income 
requirement in 19 U.S.C. § 2401e and thus is entitled to TAA ben- 
efits. See id. at 6. 

The Secretary responds that its interpretation and application of 
19 U.S.C. § 2401e is in accordance with law, and is subject to the 
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standard of review set forth in Chevron. See Secretary’s Resp. at 7. 
Citing Chevron, the Secretary further argues that its regulations de- 
fine “net farm” and “net fishing” income pursuant to 19 U.S.C. 
§ 2401e. See id. at 16. The Secretary stresses that its regulations 
base net farming and fishing income on reported income to the Inter- 
nal Revenue Service (“IRS”). See id. at 14 (quoting 7 C.F.R. 
§ 1580.102). Cabana’s IRS reported income indicates a higher in- 
come in 2002 than in 2001. See Admin. R. at 17—18. As such, the Sec- 
retary concludes that its determination that Cabana does not qualify 
for TAA benefits is supported by substantial evidence on the record. 
See Secretary’s Resp. at 17-18. 


DISCUSSION 


To receive TAA benefits, an applicant engaged in the business of 
farming or fishing must report that “net farm income (as determined 
by the Secretary lof Agriculture]) for the most recent year is less 
than the producer’s net farm income for the latest year in which no 
adjustment assistance was received by the producer... .” 19 U.S.C. 
§ 2401e(a)(1)(C) (Supp. IT 2002). When Congress has “explicitly left 
a gap for the agency to fill,” the agency’s own regulations are “given 
controlling weight unless they are arbitrary, capricious, or mani- 
festly contrary to the statute.” Chevron, 467 U.S. at 843-44. As Con- 
gress has made it clear in 19 U.S.C. § 2401e (a)(1)(C) that “net farm 
income” shall be determined by the Secretary, the statutory language 
precludes any need to go beyond the plain meaning of the statute in 
order to discern Congressional intent. See Steen, 29 CIT at __ , 395 
F. Supp. 2d at 1349-50. 

“Net farm” and “net fishing” incomes are used by the Secretary to 
identify producers who have been harmed by import competition for 
the purpose of determining TAA applications. See 19 U.S.C. 
§ 2401e(a)(1). The Secretary has defined “net farm” and “net fish- 
ing” income as follows in its regulations: 


Net farm income means net farm profit or loss, excluding pay- 
ments under this part, reported to the Internal Revenue Ser- 
vice for the tax year that most closely corresponds with the 
marketing year under consideration. 


Net fishing income means net profit or loss, excluding pay- 
ments under this part, reported to the Internal Revenue Ser- 
vice for the tax year that most closely corresponds with the 
marketing year under consideration. 
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7 C.F.R. § 1580.102 (Nov. 1, 2004)". The Secretary implemented 19 
U.S.C. § 2401e in accordance with Congressional intent. See gener- 
ally Steen, 29 CIT at ____ , 395 F. Supp. 2d at 1349-51 (discussing the 
legislative history of 19 U.S.C. §§ 2401—2401g). “By defining ‘net 
farm income’ and ‘net fishing income’ as income derived from both 
TAA-eligible and TAA-ineligible products, the agency ensured that 
Congressional intent was realized — that relief would be limited to 
agricultural producers most in need of assistance.” Jd. at ___ , 395 F. 
Supp. 2d at 1351. The Secretary states that it denied TAA certifica- 
tion to Cabana because Cabana’s “net fishing” income rose between 
2001 and 2002, as Cabana himself reported in Schedule C of his IRS 
tax returns. See Secretary’s Resp. at 17-18; Admin. R. at 17-18. 

Cabana argues that he satisfied the income requirements of 19 
U.S.C. § 2401e as his “net fishing” income was lower in 2002 thanin 
2001. See Cabana’s Mem. at 6. As support, Cabana points to a letter 
drafted by his accountant. See Admin. R. at 26. The letter, however, 
was dated November 19, 2004, more than thirty days after the deci- 
sion was made by the Department on October 5, 2004. See Admin. R. 
at 22 & 26. The timing of the letter’s submission to the Department 
does not alter the fact that the Secretary has the Congressionally 
delegated authority to define the term “net farm income.”* See 19 
U.S.C. § 2401e. The Department’s definition of “net farm” and “net 
fishing” income relies on information reported to the IRS. See 7 
C.F.R. § 1580.102. Cabana’s 2002 “net fishing” income as declared 
on Schedule C of his IRS 1040 form was $37,331, whereas his IRS 
declared fishing income for 2001 was $35,759, almost two thousand 
dollars lower. See Admin. R. at 17-18. Cabana did not have a “net 
fishing” income decline between 2001 and 2002. See id. Thus, the 
Secretary correctly determined that Cabana is ineligible to receive 
TAA benefits. 


9 


“ The Secretary enacted an amended version of 7 C.F.R. § 1580.102 on November 1, 
2004. See Trade Adjustment Assistance for Farmers, 69 Fed. Reg. 63,317 (Nov. 1, 2004). The 
amended regulation applies here because the Secretary denied Cabana’s application on No- 
vember 5, 2004, and the Court received Cabana’s letter seeking judicial review of the Secre- 
tary’s negative determination on December 14, 2004. See Admin. R. at 22 & 25. 


3 During oral arguments, Cabana stated that Congress had intended TAA benefits to be 
remedial in nature. As such, Cabana argues that discounting the letter simply due to its 
submission date would not conform to Congress’s remedial aim. However, the Secretary has 
not argued that the letter should be discounted simply due to its date of submission. Rather, 
credence was not given to the letter since it contained no information whatsoever as to what 
Cabana viewed as being non-fishing income. Additionally, the Court notes that the record is 
absent of any explanation as to what Cabana meant by non-fishing income. Furthermore, 
the Secretary has the authority to calculate net farm income. See 19 U.S.C. § 2401e. The 
Secretary relies on IRS reported information when calculating net farm and net fishing in- 
come. See 7 C.F.R. § 1580.102 
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CONCLUSION 


The Court finds that the Secretary’s determination to deny Ca- 
bana’s application for certification for TAA benefits is supported by 
substantial evidence on the record and is otherwise in accordance 
with law. Accordingly, Cabana’s motion for judgement upon the 
agency record is denied and the Secretary's negative determination 
is affirmed. Judgment will be entered accordingly. 
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OPINION 


CARMAN, JUDGE: This opinion and judgment follow a bench trial. 
The issue before the Court is the tariff classification of Plaintiff's, 
BASF Corporation (“BASF” or “Plaintiff”), trademarked 
polyisobutylene amine (“PIBA”) in a solution of hydrocarbon solvent. 
The trade name of Plaintiff’s PIBA in solvent is PURADD® FD-100. 
In the United States, PURADD® FD-100 is used in the production of 
gasoline detergent additive packages. At importation, the United 
States Customs Service’ (“Customs” or “Defendant”) classified 
PURADD® FD-100 in tariff subheading 3811.19.00 of the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”).” Customs now 
claims that the correct classification of PURADD® FD-100 is in 


1 Effective March 1, 2003, the United States Customs Service was renamed the United 
States Bureau of Customs and Border Protection. Homeland Security Act of 2002, Pub. L. 
107-296, § 1502, 116 Stat. 2135, 2308-09 (2002). See also 19 U.S.C. § 1 (Supp. II 2002); 6 
U.S.C. § 542 n.6 (Department of Homeland Security Reorganization Plan of November 25, 


2002, as modified). 
2 All references to the HTSUS in this opinion are to the year 2000 HTSUS. 
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HTSUS subheading 3811.90.00. Plaintiff submits that PURADD® 
FD-100 is properly classifiable in HTSUS tariff subheading 
3902.20.50. Upon due consideration of the evidence presented at 
trial, post-trial briefs, and other papers presented herein, this Court 
enters judgment for Defendant. 


BACKGROUND 


The facts of this case were also set forth in this Court’s opinion de- 
nying Defendant’s motion for summary judgment. BASF Corp. v. 
United States, 28 CIT ___ , 341 F. Supp. 2d 1298 (2004). For ease of 
reference, certain pertinent facts are reiterated here. Additional 
Court-found facts will be set forth herein. 

This case involves seven entries of PURADD® FD-100 that BASF 
made between January and July 2000. Based upon a 1995 tariff clas- 
sification ruling, Customs classified the relevant entries of 
PURADD® FD-100 at importation under tariff subheading 
3811.19.00, which covers “antiknock preparations... for mineral 
oils (including gasoline)” that are not based upon lead compounds. 
HQ 956585 (Apr. 10, 1995).° After the entries in question were made, 
Customs revoked HQ 956585 and reclassified PURADD® FD—100 in 
tariff subheading 3811.90.00, as a gasoline detergent additive. HQ 
964310 (June 26, 2001.) Because the revocation of HQ 956585 oc- 
curred after the seven entries at issue were made, the entries before 
this Court were entered in reliance on HQ 956585 in tariff subhead- 
ing 3811.19.00. (See Pl.’s Summons (Mar. 26, 2002); Pl.’s Compl. 7 5.) 
Plaintiff filed timely protests on the seven entries claiming that 
PURADD® FD-100 was properly classifiable under tariff subhead- 
ing 3902.20.50. Customs denied BASF’s protests. Thereafter, Plain- 
tiff filed a timely appeal of the denied classification protests to this 
Court. (See Pl.’s Summons.) 

During trial, this Court heard and received evidence from both 
parties, and the Court found both Plaintiff’s and Defendant’s wit- 
nesses to be credible. 

PURADD® FD-100 is Plaintiff’s trade name for polyisobutylene- 
amine diluted in a saturated hydrocarbon solvent. (Trial Tr. 43.) 
Plaintiff's parent corporation, BASF AG, manufactures PURADD® 
FD-—100 in Ludwigshafen, Germany. PURADD® FD-100 is manufac- 
tured in a three-step process. First, BASF AG, manufactures the 


3 Customs ruling HQ 956585 identifies the subject merchandise as “Pluradyne FD-100” 
and describes it as “a clear colorless viscous liquid, a mixture containing in part several 
saturated Hydrocarbons and Poly (Isobutylene) Amine.” HQ 956585. The Customs labora- 
tory concluded that Pluradyne FD 100 was “an additive for mineral oils (including gasoline) 
or for other liquids used for the same purposes as mineral oils.” Jd. Pluradyne FD-—100 and 
PURADD® FD-100 are chemically the same. See HQ 964310 (June 26, 2001). (See also Trial 
Tr. 256.) 
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base polymer GLISSOPAL® 1000 in Belgium. GLISSOPAL® 1000 is 
a highly reactive polyisobutene (“PIB”). (Jd. at 44.) In Ludwigshafen, 
BASF AG dilutes the highly reactive PIB with forty-seven percent 
(47%) by weight of an inert saturated hydrocarbon solvent. The sol- 
vent reduces the viscosity of the PIB and ensures that it can be 
pumped safely. (Jd.) Second, BASF AG creates a reaction between 
the PIB-hydrocarbon solvent solution and carbon monoxide and hy- 
drogen. The result of this reaction is a polyisobuteneoxo product. 
(Id.) After this reaction occurs, BASF AG removes the catalyst. The 
last step in the manufacture of PURADD® FD-—100 is “a reaction be- 
tween the polyisobuteneoxo product and ammonia at elevated tem- 
perature and pressure in the presence of hydrogen and a fixed bed 
transition metal catalyst.” (Id. at 44-45.) “The resulting product is a 
solution of the PIBA in the saturated hydrocarbon solvent.” Ud. at 
45.) According to Plaintiff’s witness, “more than 97 percent by 
weight of the PIBA is PIB.” (/d. at 43.) At this point, BASF AG con- 
siders PURADD® FD-100 a saleable, finished, specialty chemical. 
(Id. at 46, 97, 148.) 

Both PIB and PIBA are “sticky” substances. (/d. at 47.) BASF AG 
adds the saturated hydrocarbon solvent to the PIB to reduce viscos- 
ity and to safely pump, process, and store the PIB and PIBA. (/d.) 
The saturated hydrocarbon solvent is present throughout the manu- 
facturing process. (/d.) Although the ratio of PIB to saturated hydro- 
carbon solvent has changed over time, “[t]he solvent has never ex- 
ceeded 50 percent by weight of the imported product.” (/d.) Plaintiff’s 
witness testified that the solvent “has no impact on the PIBA’s 
chemical structure or its performance as a detergent|-|active compo- 
nent in prepared additive packages for gasoline.” (Id. ) 

BASF is the sole importer of PURADD® FD-100 into the United 
States. Ud. at 256.) Nearly all of the imported PURADD® FD-100 is 
used by BASF as a component of the detergent additive packages 
BASF sells. Ud. at 257.) However, BASF has sold small quantities of 
PURADD® FD-100 for non-fuel additive applications. (/d.) 

At the time of importation, the Environmental Protection Agency 
(“EPA”) required that all gasoline transferred or sold to an ultimate 
consumer contain a certified detergent additive that was effective at 
controlling port fuel injector deposits and intake valve deposits in 
gasoline engines. 40 C.F.R. § 80.161(a)(2) (2000). In its imported 
condition, PURADD® FD-100 is not an EPA certified detergent addi- 
tive package.* (Trial Tr. 284; 397-98.) After importation, PURADD* 
FD-100 is blended with other items (i.e., synthetic carrier, solvents, 


4A detergent control additive package is a “fuel additive” that “keeps the carburetor and 
the inflow system clean.” (Trial. Tr. 61-62.) 
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etc.) to formulate certified deposit control additive (“DCA”) packages. 
(Id. at 259.) PURADD® FD-100 is the “detergent-active component” 
of a formulated DCA package. (/d. at 61, 185.) BASF sells the 
blended DCA package to gasoline retailers who add it to gasoline be- 
fore it is sold to consumers at the pump. 


AGREED FACTS 
In advance of trial, the parties agreed to the following facts: 


1. The imported merchandise is currently sold under the 
trade name PURADD® FD-100. 
PURADD® FD-100 is a registered trademark of BASF Cor- 
poration. 

3. PURADD® FD-100 was previously known as PLURA- 
DYNE® FD-100. 
PURADD® FD-100 is a clear, colorless liquid. 

5. The PURADD® FD-100 at issue in this case contains 53% 
PIBA and 47% saturated hydrocarbon solvent. 
PURADD® FD-100 is in primary form. 

. The saturated hydrocarbon solvent in PURADD® FD-100 

constitutes less than 50 percent of PURADD® FD-100 by 
weight. 
PURADD® FD-100 is commonly used as a component of 
prepared additive detergent packages, which are known in 
the industry as deposit control additive packages (“DCA 
package”) or detergent additive packages. 


9. After importation into the United States, PURADD® FD- 
100 is blended together with a synthetic carrier oil, and 
anti-corrosive and other ingredients to produce a fully for- 
mulated DCA package, which is then ready for sale to, and 
use by, gasoline marketers and retailers. 


. Only after PURADD® FD-100 is manufactured into a fully 
formulated DCA package is there a product that meets the 
performance specifications of gasoline marketers and re- 
tailers. 

. PURADD® FD-100 does not meet the performance specifi- 
cations of gasoline marketers and retailers. 


°The detergent-active component of a DCA package “disperses deposit precursors and 
removes exhibiting deposits in the intake system.” (Trial Tr. 63-64.) 
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12. VW Wasserboxer Inlet Valve Sticking Tests performed us- 
ing a Volkswagen engine showed that PURADD® FD-100 
caused inlet valve sticking. 


3. Fully formulated DCA packages containing PURADD® 
FD-100 as the detergent[-]active component are certified 
by the U.S. Environmental Protection Agency (“EPA”) for 
use in the United States as detergent additive packages. 


. PURADD® FD-100 is not sold or used in the United States 
as an antiknock preparation. 


. PURADD® FD-100 is not sold or used in the United States 
as an oxidation inhibitor. 
16. PURADD® FD-100 is not sold or used in the United States 
as an anti-icing preparation. 
17. PURADD® FD-100 is not sold or used in the United States 
as a gum inhibitor. 


(Pretrial Order (“PTO”), Schedule C.) 


ISSUE PRESENTED 


Whether PURADD® FD-100 is properly classifiable in HTSUS 
tariff subheading 3811.90.00 or under tariff subheading 3902.20.50. 

The two HTSUS tariff subheadings at issue provide in relevant 
part: 


Chapter 38 


3811 Antiknock preparations, oxidation inhibitors, gum in- 
hibitors, viscosity improvers, anti-corrosive prepara- 
tions and other prepared additives, for mineral oils 
(including gasoline) or for other liquids used for the 
same purposes as mineral oils: 


3811.90.00 Other L.5¢/kg + 9.3% 
Chapter 39 


3902 Polymers of propylen e or of other olefins, in primary 
forms: 


3902.20 Polyisobutylene: 


3902.20.50 Other 
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PARTIES’ CONTENTIONS 


At the Court’s request, the parties submitted post-trial briefs. The 
positions of the parties as set forth in their respective briefs are sum- 
marized below. 


I. Plaintiff's Contentions 


Plaintiff’s position is that PURADD® FD-100 is properly classifi- 
able only in tariff subheading 3902.20.50. Plaintiff identifies three 
requirements that must be met in order for PURADD® FD-100 to be 
classifiable in HTSUS heading 3902: the imported article must be 
“(A) a polymer, (B) of propylene or other olefin, and (C) in primary 
form.” (Pl.’s Post Trial Br. (“Pl.’s PT Br.”) at 7.) Plaintiff explains that 
PURADD® FD-100 is a polymer because “PIBA has three different 
constituent monomer units, one of which repeats 16 times.” (/d.) 
Plaintiff next submits that PIBA is a form of the olefin 
polyisobutylene. In support of its position, Plaintiff points out that 
polyisobutylene is an eo nomine subheading under HTSUS heading 
3902. (Id. at 9.) Plaintiff also notes that the Explanatory Notes® 
(“EN”) include slightly polymerized polisobutylene in heading 3902. 
(Id.) Plaintiff offers that PIBA is slightly polymerized polyiso- 
butylene and, therefore, is classifiable in heading 3902. (/d.) Al- 
though the parties agreed that PURADD® FD-100 is in primary 
form, Plaintiff mentions that PURADD® FD-100 satisfies the 
HTSUS Chapter 39 note 6 definition of “primary form” because 
PURADD® FD-100 is a liquid. (/d. at 12.) 

Plaintiff also maintains that none of the Chapter 39 notes acts to 
preclude the classification of PURADD® FD-—100 in heading 3902. 
Plaintiff contends that Chapter 39 note 2(d) “only excludes such so- 
lutions where the solvent, rather than the polymer, exceeds fifty per- 
cent of the weight of the solution, or where the solvent is not volatile 
and organic.” (/d. at 7.) Plaintiff points out that the parties stipu- 
lated that the saturated hydrocarbon solvent does not exceed fifty 
percent (50%) by weight of PURADD® FD-100. (/d. at 8.) Plaintiff of- 
fers that testimony submitted during trial confirms that the satu- 
rated hydrocarbon solvent is both volatile and organic, which Plain- 
tiff indicates Defendant admitted during the summary judgment 
portion of these proceedings. (Jd. at 8-9.) Plaintiff states that one of 
its witnesses confirmed that PURADD® FD-100 satisfies the distil- 


6The Harmonized Tariff System Explanatory Notes are a non-binding aid to assist a 
court in determining the scope of tariff headings. “While these notes are not controlling leg- 
islative history, they are nonetheless intended to clarify the scope of HTSUS subheadings 
and to offer guidance in their interpretation.” Len-Ron Mfg. Co., Inc. v. United States, 334 
F.3d 1304, 1309 (Fed. Cir. 2003). The EN may be persuasive authority when an article is 
specifically enumerated or, conversely, when an article is specifically excluded. See, e.g., 
Bausch & Lomb, Inc. v. United States, 21 CIT 166, 174-75, 957 F. Supp. 281 (1997). 
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lation test in Chapter 39 note 3(a). 7d. at 10-11.) Plaintiff also notes 
that PURADD® FD-100 meets the requirements of Chapter 39 note 
3(c). Ud. at 11.) 

Plaintiff also addresses the EN exclusion from heading 3902 of 
“[plrepared additives for mineral oils.” EN Ch. 39, Vol. 2, p.718 (8rd 
ed. 2002). Plaintiff argues that nothing is added to PURADD® FD- 
100 or to the PIBA. (/d. at 13.) Rather, Plaintiff explains that the 
saturated hydrocarbon solvent is added to GLISSOPAL® 1000, the 
polyisobutylene used as the base for PURADD® FD-100. (/d.) Plain- 
tiff maintains that the presence of the saturated hydrocarbon sol- 
vent does not alter “PIBA’s chemical structure or its performance as 
a component in the deposit control additive packages created by 
[Pllaintiff in the U.S.” Ud. at 14.) Plaintiff insists that there is “no 
evidence or testimony to establish that the presence of the saturated 
hydrocarbon solvent makes the imported product a ‘prepared addi- 
tive’ for gasoline.” (d.) Thus, Plaintiff asserts that because 
PURADD® FD-100 cannot be classified in HTSUS heading 3811 the 
EN exclusion does not apply. (Jd. ) 

Plaintiff advances its argument by pointing out that PIB com- 
prises more than ninety-five percent (95%) by weight of the total 
polymer content of PURADD® FD-100. (/d. at 18.) Therefore, Plain- 
tiff insists that classification in the eo nomine HTSUS tariff sub- 
heading 3902.20.50 is legally correct. (Id. ) 

To counter Defendant’s proposed classification of PURADD® FD- 
100 in HTSUS tariff subheading 3811.90.00, Plaintiff submits that 
“(A) PURADD® FD-100 is not a ‘prepared additive’ for gasoline, (B) 
it is not used as a prepared additive for gasoline, and (C) the decision 
in Mitsui Petrochemicals (Am.), Ltd. v. United States, 21 CIT 882 
(1997) is inapposite to the facts at hand.” U/d. at 19.) 

Plaintiff asserts that in order “for something to be classified as a 
prepared additive for gasoline, that product in its condition as im- 
ported must have been made ‘ready beforehand’ to be a substance 
that is added to gasoline for the specific purpose of improving, 
strengthening or altering it somehow.” (Ud. at 20.) Plaintiff also as- 
serts that “the gasoline additives industry defines the phrase ‘pre- 
pared additive for gasoline’ as ‘something that can go [directly] into 
gasoline.’ ” (Id. at 21 (quoting Trial Tr. 212—13).) Plaintiff submits 
that PURADD® FD-100 is not added directly to gasoline but rather 
is first blended with other components to create a DCA package. (Id. 
at 21.) According to Plaintiff, Defendant did not refute this point. 
(Id.) Plaintiff also maintains that PURADD® FD-100 is not a deter- 
gent because it is not a preparation “ ‘used to keep the carburettor 
[sic] and the inflow and outflow of the cylinders clean.’” (id. at 22 
(quoting EN 38.11 at p.688).) Plaintiff claims that only DCA pack- 
ages can act as detergents in the United States due to EPA regula- 
tions. (/d. at 23.) Further, Plaintiff posits that “prepared additives 
used to impart detergency in gasoline are those that in fact ‘may be 
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added to gasoline,’ either separately or in combination with other 
chemicals such as carrier oil.” (/d.) Plaintiff argues that PURADD® 
FD-100 may not be added directly to gasoline because to do so would 
be in violation of EPA regulations and might lead to harmful valve 
sticking or other engine malfunction. (/d.) 

Plaintiff next submits that HTSUS tariff heading 3811 is a “use” 
provision. (Jd. at 24.) As such, Plaintiff explains that PURADD® FD- 
100 must meet certain criteria in order to be classifiable in the head- 
ing. (/d.) Plaintiff concludes that PURADD® FD-100 is “not in the 
same class or kind as ‘other prepared additives’ that can impart de- 
tergency into gasoline,” and therefore, PURADD® FD—100 cannot be 
classifiable in heading 3811. Ud. at 29.) In support of its position, 
Plaintiff claims that evidence presented at trial demonstrates that 
“the expectations of the ultimate purchasers of PURADD® FD-100 
differ from that of the ultimate purchaser of the detergent additive 
packages;” “PURADD® FD-100 and detergent additive packages 
move through different channels of trade;” “the environment of the 
sale of PURADD® FD-100 demonstrates that it is not used in its im- 
ported condition to impart detergency into gasoline;” “the imported 
merchandise is used differently than prepared additives for gasoline 
that impart detergency;” “PURADD® FD-100 cannot be economi- 
cally used as a detergent or any other form of prepared additive for 
gasoline;” and “the industry recognizes that PURADD® FD-100 is 
not used as a prepared additive for gasoline.” Ud. at 25—29.) 

Lastly, Plaintiff counters Defendant’s argument that PURADD® 
FD-100 should be classified as an incomplete or unfinished prepared 
additive for gasoline pursuant to General Rule of Interpretation 
(“GRI”) 2(a) of the HTSUS. (/d. at 35.) Plaintiff contends that “if ap- 
plication of GRI 1 provides the proper classification for imported 
merchandise, then this Court may not consider any subsequent 
GRis.” Ud.) Plaintiff posits that PURADD® FD-100 is classifiable in 
HTSUS tariff heading 3902 by operation of GRI 1, and PURADD® 
FD-100 is not classifiable in HTSUS tariff heading 3811 because it 
does not satisfy the terms of the heading or chapter notes. (/d. at 35— 
36.) Because Plaintiff concludes that PURADD® FD-100 is not 
prima facie classifiable in heading 3811, Plaintiff reasons that it is 
improper for the Court to consider whether PURADD® FD-100 is 
classifiable in heading 3811 by operation of GRI 2(a). Ud. at 36.) 
Plaintiff also notes that articles classifiable in Section VI of the 
HTSUS, where heading 3811 falls, are not normally classified on the 
basis of GRI 2(a). Ud.) Lastly, Plaintiff insists that because 
PURADD® FD-100 is a “complete, finished and discrete article of 
commerce at the time of importation,” it cannot be considered incom- 
plete or unfinished for classification purposes. (/d. ) 
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As an alternative, Plaintiff suggests that PURADD® FD-100 may 
be classifiable in HTSUS tariff subheading 3911.90.90.° Ud. at 38.) 


II. Defendanit’s Contentions 


Defendant claims that the correct classification for PURADD* 
FD-100 is in HTSUS tariff subheading 3811.90.00. Defendant rea- 
sons that the provision for “other prepared additives, for mineral oils 
(including gasoline)” in heading 3811 includes all additives that are 
specifically prepared for use in gasoline; the relevant language of the 
heading is not limited to DCA packages. (Def. U.S.’s Proposed Find- 
ings of Fact & Conclusions of Law (“Def.’s PT Br.”) at 2.) Defendant 
adduces its position in part from the definition of “detergent additive 
package” set forth by the EPA: 


Detergent additive package means any chemical compound or 
combination of chemical compounds, including carrier oils, that 
may be added to gasoline, or to post-refinery component 
blended with gasoline, in order to control deposit formation. 
Carrier oil means an oil that may be added to the package to 
mediate or otherwise enhance the detergent chemical’s ability 
to control deposits. A detergent additive package may contain 
non-detergent-active components such as corrosion inhibitors, 
antioxidants, metal deactivators, and handling solvents. 


(Id. at 2-3 (quoting 40 C.F.R. § 80.140 (2005) (emphasis in origi- 
nal).) From this definition, Defendant postulates that PURADD® 
FD-—100 may be considered a detergent additive package “because a 
‘package means any chemical compound’ and does not require a com- 
bination of compounds in order to be a detergent additive package.” 
(Id. at 3 (quoting 40 C.F.R. § 80.140.) In addition, Defendant notes 
that the presence of non-detergent-active components is not neces- 
sary for a product to be designated by EPA as a detergent additive 
package. (Jd.) Defendant also comments that the “FD” in PURADD 
FD-100 stands for “fuel detergent.” dd.) Defendant posits that the 
“narrow range of molecular weights” of PURADD® FD-100 “makes it 
particularly well suited to function as a gasoline detergent.” (/d.) 
Thus, Defendant reasons that PURADD® FD-100 is classifiable in 
HTSUS tariff subheading 3811.90.00 as a prepared additive for gaso- 
line by operation of GRI 1. (/d. at 4.) 

Defendant alternatively argues that PURADD® FD-100 is classifi- 
able in heading 3811 by operation of GRI 2(a) as “an unfinished or 
incomplete form of a prepared additive for gasoline.” (/d.) Defendant 
states that “[iJnsofar as fuel additives for gasoline are also referred 
to as ‘deposit control additive packages,’ it is implicit in that descrip- 


‘The Court heard no testimony and received no evidence to support Plaintiff’s alterna- 
tive classification. Thus, the Court is unable to determine the applicability of Plaintiff's al- 
ternative classification. 
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tion that the detergent provides the identifying characteristic to 
such packages and therefore gives them their essential character.” 
(/d.) For similar reasons, Defendant suggests that “the Government 
should prevail under an essential character analysis by application 
of GRI 3(b), as well.” Ud.) 


JURISDICTION 


This Court has jurisdiction over this matter pursuant to 28 U.S.C. 


§ 1581(a) (2000). 


STANDARD OF REVIEW 


This Court reviews Customs’ classification determinations de 
novo. See 28 U.S.C. § 2640(a)(1) (2000) (stating that in cases con- 
testing the denial of a protest, the Court makes “its determinations 
upon the basis of the record before the court”); see also Cargill, Inc. 
v. United States, 28 CIT ___ , 318 F. Supp. 2d 1279, 1287 (2004). “Ac- 
cordingly, the Court must determine ‘whether the government’s clas- 
sification is correct, both independently and in comparison with the 
importer’s alternative.’ ” Cargill, 318 F. Supp. 2d at 1287 (quoting 
Jarvis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984)). 

The Court gives Chevron deference® to Customs’ interpretations of 
tariff terms in regulations but not those interpretations found in 
classification rulings. Carl Zeiss, Inc. v. United States, 195 F.3d 
1375, 1378 (Fed. Cir. 1999). See also Warner-Lambert Co. v. United 
States, 425 F.3d 1381, 1384 (Fed. Cir. 2005) (“Customs classification 
rulings are not accorded Chevron deference.”). Although not entitled 
to deference, a Customs classification decision may be entitled to 
some weight. 


[Agency] rulings, interpretations and opinions... constitute a 
body of experience and informed judgment to which courts and 
litigants may properly resort for guidance. The weight of such a 
judgment in a particular case will depend upon the thorough- 
ness evident in its consideration, the validity of its reasoning, 
its consistency with earlier and later pronouncements, and all 
those factors which give it power to persuade, if lacking power 
to control. 


Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). “Customs classifi- 
cation rulings are entitled to a respect proportional to [their] power 


© See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). “If a 
statute is ambiguous, and if the implementing agency’s construction is reasonable, Chevron 
requires a federal court to accept the agency’s construction of the statute, even if the agen- 
cy’s reading differs from what the court believes is the best statutory interpretation.” Nat’ 
Cable & Telecomm. Ass’n v. Brand X Internet Servs., ___. U.S. ____ , 125 S.. Ct. 2688, 2699, 
(citing Chevron, 467 U.S. at 843-44). 
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to persuade, but the Court has an independent responsibility to de- 
cide the legal issue regarding the proper meaning and scope of the 
HTSUS terms.” Simon Mkig., Inc. v. United States, 29 CIT ___ , 395 
F. Supp. 2d 1280, 1286 (2005) (bracketing in original) (quotations & 
citations omitted). 


DISCUSSION 


“Plaintiffs in a classification case are faced with two hurdles in or- 
der to prevail: (1) deference to an agency’s reasonable interpretation 
of the statute it administers; and (2) the statutory presumption, 
found in 28 U.S.C. Sec. 2639, that Customs’s decisions have proper 
factual basis unless the opposing party proves otherwise.” E.M. 
Chems. v. United States, 20 CIT 382, 385 (1996) (quotation & cita- 
tions omitted). In this case, Defendant is not entitled to the statutory 
presumption of correctness because the classification Customs re- 
quired at entry—3811.19.00—was admittedly in error. See 
Tomoegawa USA, Inc. v. United States, 12 CIT 112, 114, 681 F. Supp. 
867 (1988), aff'd in part, 861 F.2d 1275 (Fed. Cir. 1988); Universal 
Elecs., Inc. v. United States, 20 CIT 337, 338 (1996), aff'd, 112 F.3d 
488 (Fed. Cir. 1997) (“This presumption of correctness does not at- 
tach to Customs’ classification, however, when Customs admits that 
its classification is erroneous.”). See also HQ 964310. 

Determining the correct classification of a good is a two-step pro- 
cess. Orlando Food Corp. v. United States, 140 F.3d 1437, 1439 (Fed. 
Cir. 1998). In the first step, the Court determines the legal question 
of “the proper meaning of the tariff provisions.” Jd. In the second 
step, the Court determines “whether merchandise falls within a par- 
ticular tariff provision,” which is a question of fact. Jd. When con- 
struing tariff terms, the court may look to common and commercial 
meanings. The Mead Corp. v. United States, 283 F.3d 1342, 1346 
(Fed. Cir. 2002). To ascertain the common meaning of a tariff term, 
the court may refer to dictionaries, scientific authorities, and simi- 
larly reliable resources. Jd. The Court may also look to the EN for 
guidance. Len-Ron Mfg. Co., Inc. v. United States, 334 F.3d 1304, 
1309 (Fed. Cir. 2003). 

Tariff classification is governed by the HTSUS GRIs and the Addi- 
tional U.S. Rules of Interpretation (“AUSRI”). Orlando Food, 140 
F.3d at 1439. The GRIs “are considered statutory provisions of law 
for all purposes.” Toy Biz, Inc. v. United States, 26 CIT 816, 819, 219 
F. Supp. 2d 1289 (2002). The Court applies the GRIs in numerical or- 
der. Carl Zeiss, 195 F.3d at 1379. 

GRI 1 requires that the Court determine classification “according 
to the terms of the headings and any relative section or chapter 
notes.” To apply GRI 1, the Court must construe “the language of the 
heading, and any section or chapter notes in question, to determine 
whether the product at issue is classifiable under the heading.” Or- 
lando Food, 140 F.3d at 1440. The Court must identify the proper 
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heading or headings in which an article is classifiable before it can 
determine the subheading that provides the classification for the 
item. Jd. Only when application of GRI 1 does not resolve a classifi- 
cation question may the Court proceed to the remaining GRIs. 
Simon Mktg., 395 F. Supp. 2d at 1287. 

GRI 2(a) instructs that a heading must be understood to include 
incomplete and unfinished importations of the articles it covers pro- 
vided the imported article has the “essential character” of the com- 
plete or finished article. GRI 2(b) then requires that goods consisting 
of more than one material or substance be classified in accordance 
with GRI 3. 

GRI 3 governs the classification of goods that are prima facie clas- 
sifiable under two or more headings. GRI 3(a) states that “[t]he 
heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description.” This is 
known as the rule of “relative specificity.” Carl Zeiss, 195 F.3d at 
1380. 

In applying these rules, as explained below, this Court holds that 
PURADD® FD-100 is classifiable in HTSUS tariff heading 3811, 
specifically subheading 3811.90.00. 


I. HQ 964310 Is Persuasive But Not Controlling. 


In 2001, Customs issued HQ 964310 revoking HQ 956585 and 
classifying PURADD® FD-100 in HTSUS tariff subheading 
3811.90.00. This Court must decide, pursuant to the factors outlined 
in Skidmore, what weight to give this ruling. As a Headquarters rul- 
ing, the Court takes notice that it was prepared by an attorney and 
provides legal justification and explanation for the classification 
Customs adopted. Because HQ 964310 revoked an existing classifi- 
cation ruling, it was also the subject of public notice and comment.” 
However, this Court finds the analysis in HQ 964310 incomplete.’? 
As a result, this Court gives some persuasive effect to HQ 964310 
but does not rely upon it entirely in deciding the classification of 
PURADD® FD-100.*' 


2 The Court notes that the only comment Customs received to the notice of proposed rul- 
ing revocation was from BASF. HQ 964310 

10This Court finds Customs’ analysis in HQ 964310 incomplete for several reasons. 
Among the reasons for incompleteness are the following. Customs failed to fully explain 
why PURADD® FD-100 satisfies the heading, section, and chapter notes for heading 3811. 
In addition, Customs determined without complete explanation that PURADD® FD—100 
was not classifiable under heading 3902 based on GRI 1. Further, Customs—again without 
complete explanation—concluded that “PURADD® FD-100 is an unfinished product.” 
HQ964310. Using a GRI 2(a), Customs then determined that PURADD® FD-100 provides 
the essential character for the unfinished PURADD® FD-100 product. For this Court to de- 
fer to Customs’ classification decision, it must be more than reasoned; it must be well- 
reasoned. 

11 The Court finds interesting Plaintiff's reliance on NY 872123 (Apr. 22, 1992) in sup- 
port of its contention that PURADD® FD-100 cannot be classified in HTSUS heading 3811. 
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It is also appropriate for this Court to give less weight to a Cus- 
toms decision when the decision announces a change in the agency’s 
position. See Cal. Indus. Prod., Inc. v. United States, 28 CIT __, 
350 F. Supp. 2d 1135, 1140-41 (2004), aff'd, __. F.3d ____ , No. 05- 
1087, 2006 WL 229922 (Fed. Cir. Feb. 1, 2006). 


While Customs may change a view it believes to have been 
grounded upon a mistaken legal interpretation, the consistency 
and predictability of an agency’s position is a factor in assessing 
the weight that position is due. See Good Samaritan Hosp. v. 
Shalala, 508 U.S. 402, 417, 113 S.Ct. 2151, 124 L.Ed.2d 368 
(1993) (citing Auto. Club of Mich. v. Commissioner, 353 U.S. 
180, 180-83, 77 S.Ct. 707, 1 L.Ed.2d 746 (1957)). “An agency in- 
terpretation of a relevant provision which conflicts with the 
agency’s earlier interpretation is ‘entitled to considerably less 
deference’ than a consistently held agency view.” INS uv. 
Cardoza-Fonseca, 480 U.S. 421, 448, n.30, 107 S.Ct. 1207, 94 
L.Ed.2d 434 (1987) (emphasis added) (quoting Watt v. Alaska, 
451 U.S. 259, 273, 101 S.Ct. 1673, 68 L.Ed.2d 80 (1981)). 


Id. at 1140-41 (footnote omitted) (emphasis added). Because HQ 
964310 announced a change in Customs’ position with regard to the 
classification of PURADD® FD-100, it is owed less weight by this 
Court. The Court also notes that it has “an independent responsibil- 
ity to decide the legal issue regarding the proper meaning and scope 
of the HTSUS terms.” Simon Mkig., 395 F. Supp. 2d at 1286 (quota- 
tion & citation omitted). 

For the foregoing reasons, this Court finds that—while it has some 
power to persuade—HQ 964310 does not control the outcome of this 
case. 


II. PURADD® FD-100 is Prima Facie Classifiable in HTSUS 
Tariff Heading 3902. 


As stated above, GRI 1 requires that classification is to be deter- 
mined “according to the terms of the headings and any relative sec- 
tion or chapter notes.” In order to be classifiable in HTSUS heading 
3902, PURADD® FD-100 must be (1) a polymer, (2) of propylene or 
other olefin, and (3) in primary form. 

A polymer “consist|s] of molecules which are characterised [sic] by 
the repetition of one or more types of monomer units.” EN Ch. 39 at 


In NY 872123, Customs classified an amine-based polyether, which Plaintiff states is simi- 
lar to PURADD® FD-100 (id. at 23), in HTSUS tariff subheading 3907.20.00, a classifica- 
tion for “other polyethers.” Customs’ classification in NY 872123 is without explanation or 
analysis. Thus, the Court is disinclined to give it any deference. See Cargill, 318 F. Supp. 2d 
at 1287. However, Plaintiff would have this Court give no deference to the reasoned—albeit 
incomplete—ruling HQ 964310 but rely upon NY 872123, which is devoid of analysis. Plain- 
tiff cannot pick and choose at its convenience and without justification the Customs rulings 
to which the Court should give deference. 
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p.712. Plaintiff’s witness, Dr. Fehr who has a Ph.D. in chemistry, tes- 
tified that PURADD® FD-100 has three different monomer units, 
one of which repeats sixteen times. (Trial. Tr. 54.) The Customs Na- 
tional Import Specialist who also testified at trial agreed that 
PURADD® FD-100 is a chemically modified polymer. (/d. at 325.) 
Further, Defendant’s expert, Dr. Crawford, referred to PURADD® 
FD-100 as a “detergent-active polymer.” Ud. at 332 (emphasis 
added).) Thus, this Court is persuaded that PURADD® FD-100 is a 
polymer. 

Next, the Court must determine whether PURADD® FD-100 is an 
olefin. An “olefin” is “[a] family of unsaturated, chemically active hy- 
drocarbons with one carbon-carbon double bond; includes ethylene 
and propylene.” McGraw-Hill Dictionary of Scientific and Technical 
Terms 1468 (6th ed., E. Geller ed., McGraw-Hill 2003) (“McGraw- 
Hill”). Olefins “are named after the corresponding paraffins by add- 
ing -ene or -ylene to the stem.” Hawley’s Condensed Chemical Dictio- 
nary 817 (14th ed., R. J. Lewis, Sr., ed., John Wiley & Sons, Inc. 
2001) (“Hawley’s”). The EN define “liquid synthetic polyolefins” as 
“polymers obtained from ethylene, propene, butenes or other olefins.” 
EN Ch. 39 at p.714 (emphasis added). PIB is an eo nomine provision 
under heading 3902, which indicates to the Court that PIB is an 
olefin. In addition, the Court heard testimony that PURADD® FD-— 
100 “is obtained by synthesis from isobutene” which is an olefin as 
apparent from the -ene ending and based on the EN definition of 
polyolefins. (Trial Tr. 49 (emphasis added).) Therefore, PURADD® 
FD-100 satisfies the second criteria for classification in heading 
3902. 

Lastly, to be classifiable under the terms of heading 3902, 
PURADD® FD-100 must be in “primary form.” HTSUS Chapter 39 
note 6 defines “primary forms” as “[l]iquids and pastes, including 
dispersions (emulsions and suspensions) and solutions” and “[b]locks 
of irregular shape, lumps, powders (including molding powders), 
granules flakes and similar bulk forms.” The Court notes that in its 
imported condition PURADD® FD-100 is a liquid. (See PTO, Sched- 
ule C, { 4; Trial Tr. 57.) Moreover, the parties agreed that PURADD® 
FD-100 is in primary form. (PTO, Schedule C, { 6.) Accordingly, the 
Court finds that PURADD® FD-100 is in primary form and satisfies 
the terms of HTSUS tariff heading 3902. 

After reviewing the terms of the heading, the Court also must con- 
sider any applicable section and chapter notes. The notes “have the 
same legal force as the text of the headings.” Trans-Border Customs 
Servs., Inc. v. United States, 18 CIT 22, 25, 843 F. Supp. 1482 (1994). 
The purpose of the notes is “to define the precise scope of each head- 
ing, subheading, chapter, subchapter, and section.” Jd. at 26. The 
Court finds several chapter notes applicable to HTSUS heading 
3902. 
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HTSUS Chapter 39 note 2(d) excludes from classification in the 
heading “(solutions . . . consisting of any of the products specified in 
headings 3901 to 3913 in volatile organic solvents when the weight 
of the solvent exceeds 50 percent of the weight of the solution.” The 
parties agreed that PURADD® FD-100 is comprised of less than fifty 
percent (50%) by weight of the saturated hydrocarbon solvent. (PTO, 
Schedule C, { 7.) Additionally, Dr. Fehr, Plaintiff’s witness, testified 
that “volatile organic solvents” and “inert saturated hydrocarbons” 
are the same. (Trial Tr. 173-74.) Thus, PURADD® FD-100 is not 
precluded from classification in HTSUS Chapter 39 by operation of 
chapter note 2(d). 

In addition, HTSUS Chapter 39 note 3 requires that goods classifi- 
able in heading 3902 satisfy a distillation test for “[lliquid synthetic 
polyolefins of which less than 60 percent by volume distills at 300°C, 
after conversion to 1,013 millibars when a reduced-pressure distilla- 
tion method is used (headings 3901 and 3902).”'” As previously 
stated, the EN define “liquid synthetic polyolefins” as “polymers ob- 
tained from ethylene, propene, butenes or other olefins.” EN Ch. 39 
at p.714. Dr. Fehr confirmed that PURADD® FD-100 satisfies the 
definition of “liquid synthetic polyolefins” because “it is a liquid and 
the polymer PIBA is obtained by synthesis from isobutene,” which is 
an olefin. (Trial Tr. 49.) Dr. Fehr also testified that PURADD® FD-— 
100 satisfies the distillation test set forth in HTSUS Chapter 39 note 
3(a). Id. at 49, 54, 58.) 

It is worth mentioning that the EN specifically include in heading 
3902 “[plolyisobutylene, slightly polymerised [sic] and meeting the 
requirements of Note 3(a) to this Chapter.” EN 39.03 at p.725. Plain- 
tiff’s witness testified that PIBA is a polymer, specifically “a slightly 
polymerized PIB.” (Trial Tr. 48.) Defendant’s witness agreed with 
this characterization. (Jd. at 324-25.) 

Based upon the foregoing analysis, it appears that PURADD® FD-— 
100 is classifiable in HTSUS heading 3902. However, the Court has 
yet to consider whether HTSUS tariff subheading 3902.20—an eo 
nomine provision for polyisobutylene—covers PURADD® FD-100. 
The subject merchandise is not simply polyisobutylene but rather a 
mixture of polyisobutylene-amine and a saturated hydrocarbon sol- 
vent. As such, subheading 3902.20 describes only part of PURADD® 
FD-100. 

Plaintiff argues that “[u]nless there is evidence of contrary legisla- 
tive intent, an eo nomine provision naming an article without terms 


12The Court does not accept Plaintiff’s assertion that PURADD® FD-100 need not meet 
the distillation test to be classifiable in heading 3902. (Pl.’s PT Br. at 10.) Plaintiff suggests 
that it is sufficient that PURADD® FD-100 satisfy HTSUS Chapter 39 note 3(c), which per- 
mits classification of “[o]ther synthetic polymers with an average of at least five monomer 
units” in heading 3901 through 3911. Plaintiff's argument appears misguided. The paren- 
thetical in Chapter 39 note 3(a) indicates that satisfaction of the distillation test is a re- 
quirement for goods to be classifiable in headings 3901 and 3902. 
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of limitation |] is deemed to include all forms of the article.” E.T. 
Horn Co. v. United States, Slip Op. 03-20, 2003 WL 649080, at *7 
(CIT Feb. 27, 2003) (quotation & citation omitted), aff'd, 367 F.3d 
1326 (Fed. Cir. 2004). (See also Pl.’s PT Br. at 18.) “[A]lthough an eo 
nomine provision covers all forms and varieties of the named com- 
modity, there is a point where the addition of parts and functions 
transforms the object into something else.” Am. Hardboard Ass’n v. 
United States, 12 CIT 714, 716 (1988). The Court finds that 
PURADD® FD-100 has not reached the point at which the product is 
no longer covered by HTSUS 3902. 

Chapter 39 subheading note 1(a) dictates the classification of poly- 
mers in headings—such as 3902—that contain a classification 
breakout for “other.” Pursuant to the note, “[t]he designation in a 
subheading of a polymer by the prefix ‘poly’ (e.g., polyethylene and 
polyamide-6,6) means that the constituent monomer unit or mono- 
mer units of the named polymer taken together must contribute 95 
percent or more by weight of the total polymer content.” Ch. 39 
HTSUS, subheading n.1(a)(1). During trial, Plaintiff’s witness Dr. 
Fehr testified that “PIB constitutes 97.01 percent by weight of the 
PIBA.” (Trial Tr. 55.) Because PIB constitutes more than ninety-five 
percent (95%) of the weight of PURADD® FD-100, the addition of 
the amine tail does not disqualify the product from classification in 
HTSUS heading 3902. 

The Court accepts Dr. Fehr’s testimony that the solvent “has no 
impact on the PIBA’s chemical structure or its performance as a 
detergent|-|active component in prepared additive packages for gaso- 
line.” (Id. at 47; see also id. at 342, 347.) Further, Chapter 39 note 
2(d) contemplates that solutions that satisfy the note’s requirements 
are classifiable in the chapter. As such, it appears that PIBA in satu- 
rated hydrocarbon solvent is simply another form of PIBA. There- 
fore, the presence of the solvent also does not disqualify PURADD® 
FD-—100 from classification in HTSUS heading 3902. 

Accordingly, the Court finds that PURADD® FD-100 is prima fa- 
cie classifiable in HTSUS heading 3902. The Court nonetheless must 
decide whether Customs’ proposed classification of PURADD® FD- 
100 in HTSUS heading 3811 is also legally correct, for, as GRI 3 con- 
templates, an imported article may be prima facie classifiable in two 
or more headings of the HTSUS. 


Ill, PURADD® FD-100 is Prima Facie Classifiable in HTSUS 
Tariff Heading 3811. 

For the reasons that follow, this Court finds that PURADD® FD- 
100 is classifiable in HTSUS tariff heading 3811 by operation of GRI 
1. Consequently, this Court need not and does not consider whether 
PURADD® FD-100 is classifiable in HTSUS heading 3811 based 
upon GRI 2(a). 
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A. Terms of heading and notes (GRI 1) 


Pursuant to GRI 1, classification is “determined according to the 
terms of the headings and any relative section or chapter notes.” The 
relevant portion of HTSUS tariff heading 3811 states that “other 
prepared additives, for mineral oils (including gasoline)” are in- 
cluded within the heading. In order for PURADD® FD-100 to be 
classifiable in heading 3811, this Court must find that it is 1) pre- 
pared, 2) an additive, and 3) for gasoline.* This Court finds that 
PURADD® FD-100 is a prepared additive for gasoline. 

The terms “prepared additive” and “for gasoline” are defined nei- 
ther by the HTSUS nor the legislative history for the provision. 
When tariff terms are not defined, the Court may look to common 
and commercial meanings to ascertain the meaning of these terms. 
Mead, 283 F.3d at 1346. To aid in its decision, this Court refers to 
dictionaries, scientific authorities, and similarly reliable resources. 
Id. The Court may also refer to the EN for guidance. Len-Ron, 334 
F.3d at 1309. 


1. PURADD® FD-100 is “prepared.” 


The Oxford English Dictionary (“OED”) defines “prepared” as 
“[mJjade ready, got ready, fitted or put in order beforehand for some- 
thing” or “[t]reated for some purpose by a special process; made or 
compounded by a special process.” XII The Oxford English Dictio- 


nary 376 (2d ed., J. A. Simpson & E. S. C. Weiner eds., Clarendon 
Press 1989) (“OED”). “Prepared” may also mean “subjected to a spe- 
cial process or treatment.” Webster’s New Collegiate Dictionary 901 
(H. B. Woolf ed. , G. & C. Merriam Co. 1981). By comparison, the verb 
“prepare” means “(tlo make ready beforehand for a specific purpose,” 
“[tlo put together or make by combining various elements or ingredi- 
ents; manufacture or compound.” The American Heritage Dictionary 
of the English Language 14380 (3d ed., A. H. Soukhanov ed., Hougton 
Mifflin Co. 1996) (‘American Heritage”).'* 

Based upon these definitions and the testimony provided at trial, 
it is apparent to this Court that PURADD® FD-100 is “prepared.” 
(Trial Tr. at 44—45 (describing manufacturing process), 107, 116.) 
BASF manufactures PURADD® FD-100 through a series of “rigor- 
ous chemical transformations.” (/d. at 342, 358.) The manufacturing 
process first requires a reaction under pressure and at high tem- 
perature to create an “oxo product.” (/d. at 341.) Next, BASF subjects 
the oxo product to a reaction—again at high temperature and high 


13None of the Section or Chapter notes precludes the classification of PURADD® FD 
100 in HTSUS heading 3811. Therefore, if PURADD® FD-100 satisfies the terms of the 
heading, it is classifiable therein by operation of GRI 1. 

14This Court also consulted several scientific and chemical dictionaries and found that 
none had definitions for either “prepared” or “prepare.” Thus, the Court concluded that—for 
purposes of this case—the common meaning of these terms was relevant and probative. 





U.S. COURT OF INTERNATIONAL TRADE 163 


pressure—to add the amine tail. Ud. at 342.) The end result is 
PURADD® FD-100. (Ud.) This process is designed to make 
PURADD® FD-100 ready for its specific purpose as a detergent- 
active component. (/d. at 174, 372, 394.) In other words, PURADD® 
FD-100 is made “ready beforehand for a specific purpose,” American 
Heritage 1430, and is “[tlreated for some purpose by a special pro- 
cess; made or compounded by a special process,” XII OED 376. 

In addition, Dr. Fehr, Plaintiff's own witness, testified that 
“PURADD® FD-100 is a prepared additive component” (Trial Tr. at 
107 (emphasis added)) and “a prepared additive” (id. at 116 (empha- 
sis added)). Dr. Fehr also stated that “[PURADD® FD-100] is pre- 
pared” and that PURADD® FD-100 is “a preparation.” (id. at 107 
(emphasis added).) Further, Dr. Fehr avowed that it was his under- 
standing that PURADD® FD-100 “is a prepared additive under the 
definition of the tariff code.” (/d. at 117 (emphasis added).) Likewise, 
Plaintiff’s expert, Mr. Ketcham, testified that “[w]ithout a doubt [the 
components of DCA packages] are prepared additives.” Ud. at 231 
(emphasis added).) Based on trial testimony and upon reviewing the 
common meanings of “prepared,” this Court has no doubt that 
PURADD® FD-100 is “prepared.” 


2. PURADD® FD-100 is an “additive.” 


Next, this Court must consider whether PURADD® FD-100 is 
an additive. “Additive” is 


A nonspecific term applied to any substance added to a base 
material in low concentrations for a definite purpose. Additives 
can be divided into two groups: (1) those that have an auxiliary 
or secondary function (antioxidants, inhibitors, thickeners, 
plasticizers, flavoring agents, colorants, etc.) and (2) those that 
are essential to the existence of the end product (leavening 
agents in bread, curatives in rubber, blowing agents in cellular 
plastics, emulsifiers in mayonnaise, polymerization initiators 
in plastics, and tanning agents in leather). 


Hawley’s at 21. An “additive” is also a “substance added to another to 
strengthen or otherwise alter it for the purpose of improving the per- 
formance of the finished product.” McGraw-Hill at 35. According to 
the OED, an “additive” is “[s]omething that is added; esp. (in various 
technical uses) a substance added...in order to impart specific 
qualities to the resulting product.” I OED at 144. Further, the EPA 
defines “additive” as “any substance, other than one composed solely 
of carbon and/or hydrogen, that is intentionally added to a fuel 
named in the designation (including any added to a motor vehicle’s 
fuel system) and that is not intentionally removed prior to sale or 
use.” 40 C.F.R. § 79.2(e) (2000). 

BASF’s own marketing practices indicate that PURADD® FD-100 
is an additive. For example, BASF markets and sells PURADD® 
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FD-100 through its “Fuel Additives” business unit. (Trial Tr. 291 
(emphasis added).) In addition, BASF’s product line description iden- 
tifies “BASF’s PIBA” as part of its “complete line of fuel detergent 
additives.” (Def.’s Ex. P (emphasis added).) 

Without question, PURADD® FD-100 is added to DCA packages 
to serve as the detergent-active component. (PTO, Schedule C, 7 13.) 
The EPA defines “detergent-active components” as “components of a 
detergent additive package which act to prevent the formation of de- 
posits, including, but not necessarily limited to, the actual detergent 
chemical and any carrier oil (if present) that acts to enhance the de- 
tergent’s ability to control deposits.” 40 C.F.R. § 80.140. In this con- 
text, PURADD® FD-100 is an additive that meets the second type of 
additive described in Hawley’s—one essential to the existence of the 
end product—a DCA package. As the detergent-active component of 
Plaintiff's DCA package, PURADD® FD-100 imparts the essential 
and specific detergency property to the DCA package.'” Moreover, 
Plaintiff’s own witness, Dr. Fehr, admitted that PURADD® FD-100 
is an additive. (Trial Tr. 111, 116, 117.) Likewise, Plaintiff’s expert, 
Mr. Ketcham, testified that PIBAs are “detergent additives,” (id. at 
220 (emphasis added)), and are, in fact, “effective detergent addi- 
tive[s],” (id. at 221(emphasis added)). Moreover, PURADD® FD-—100 
is registered with the EPA as a gasoline additive. Ud. at 112 
(“[PURADD® FD-100] is registered so that someone can use it to 
add it into a gasoline.”), 113 (“The PURADD® FD-100 is registered 


as a gasoline additive with the EPA.”), 114; Def.’s Ex. L.) Accordingly, 
this Court holds that PURADD® FD-100 is an additive. 


3. PURADD® FD-100 is “for gasoline.” 


Lastly, this Court must decide if PURADD® FD-100 is “for gaso- 
line.” The phrase “for gasoline” in HTSUS tariff heading 3811 desig- 
nates that the heading is a principal use provision. 


While some provisions expressly declare that classification of 
designated merchandise is dependent upon principal use, in 
most cases, principal use is implied from the language of the 
HTSUS. In other words, a designation by use may be estab- 
lished, although the word ‘use’ or ‘used’ does not appear in the 
language of the statute. 
E.M. Chems., 20 CIT at 386 (quotation & citation omitted). “Use” 
may be implied from the phrase “for gasoline,” for without the im- 
plied term the statutory phrase has no meaning. Accordingly, this 
Court finds that PURADD® FD-—100 must be “for [use in] gasoline” to 
be classifiable in tariff heading 3811. 


15 By its very nature, a DCA package is also an additive. A DCA package is added to 
gasoline to “control deposit formation.” 40 C.F.R. § 80.140. 
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Additional U.S. Rule of Interpretation (“AUSRI”) 1(a) is statutory 
and governs tariff classification of imported goods under use provi- 
sions. The rule states that 


tariff classification controlled by use (other than actual use) is 
to be determined in accordance with the use in the United 
States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use. 


AUSRI l(a) (emphasis added). “The purpose of ‘principal use’ provi- 
sions in the HTSUS is to classify particular merchandise according 
to the ordinary use of such merchandise, even though particular im- 
ported goods may be put to some atypical use.” Primal Lite, Inc. v. 
United States, 182 F.3d 1362, 1364 (Fed. Cir. 1999). 

At a minimum, AUSRI l(a) requires a determination of (1) the 
“class or kind to which the imported goods belong” and (2) the princi- 
pal use of that class or kind of goods at or immediately prior to the 
date of importation. “The scope of the ‘class or kind’ inquiry should 
be narrowly tailored to ‘the particular species of which the merchan- 
dise is a member.’ ” Brother Intl Corp. v. United States, 26 CIT 867, 
874 n.7, 248 F. Supp. 2d 1224 (2002) (quoting Primal Lite, 182 F.3d 
at 1364); see also USR Optonix, Inc. v. United States, 362 F. Supp. 2d 
1365, 1381 (CIT 2005). To determine the class or kind to which the 
imported goods belong, Customs must determine the class of goods 
with which the imported goods are “commercially fungible.” Primal 
Lite, 182 F.3d at 1364, 1365; cf: United States v. Carborundum Co., 
63 CCPA 98, 102, 536 F.2d 373 (1976)'® (“Factors which have been 
considered by courts to be pertinent in determining whether im- 
ported merchandise falls within a particular class or kind include 
the general physical characteristics of the merchandise, the expecta- 
tion of the ultimate purchasers, the channels, class or kind of trade 
in which the merchandise moves, the environment of the sale (i.e., 


16This Court notes that Carborundum was decided prior to the introduction of the 
HTSUS. The case interpreted statutory provisions of the predecessor to the HTSUS—the 
Tariff Schedules of the United States (TSUS). While the TSUS rule at issue was similar to 
AUSRI 1(a), it was not identical: 


[A] tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of im- 
portation, of the articles of that class or kind to which the imported articles belong, and 
the controlling use is the chief use, i.e., the use which exceeds all other uses (if any) com- 
bined. 
Carborundum, 63 CCPA at 101 (quoting TSUS General Interpretive Rule 10(e)(I)) (empha- 
sis added). 
Decisions under the TSUS are not controlling on decisions made under the HTSUS, but 
TSUS decisions are instructive when interpreting similar HTSUS provisions. See E.M. 
Chems., 20 CIT at 386 n.5. 
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accompanying accessories and the manner in which the merchandise 
is advertised and displayed), the use, if any, in the same manner as 
merchandise which defines the class, the economic practicality of so 
using the import, and the recognition in the trade of this use.” (cita- 
tions omitted) (emphasis added)). “Susceptibility, capability, ad- 
equacy, or adaptability of the import to the common use of the class 
is not controlling.” Carborundum, 63 CCPA at 102; see also Min- 
netonka Brands, Inc. v. United States, 24 CIT 645, 652, 110 F. Supp. 
2d 1020 (2000); USR Optonix, 362 F. Supp. 2d at 1381. 

The parties do not dispute that PURADD® FD-100 ultimately 
ends up in gasoline. However, the parties differ on the importance of 
the intervening process—the blending of the DCA package—that 
PURADD® FD-100 undergoes before it finds its way into gasoline. 
Plaintiff defines the class or kind of goods to which PURADD® FD- 
100 belongs as consisting of only DCA packages. (See, e.g., Pl.’s PT 
br. at 25.) On the other hand, Defendant takes a broader view of the 
class or kind of goods to which PURADD® FD-100 belongs. (See, e.g., 
Def.’s PT br. at 20.) Defendant seems to argue that PURADD® FD- 
100 should be considered as any of the other additives specifically 
enumerated in HTSUS heading 3811 (i.e., antiknock preparations, 
oxidation inhibitors, gum inhibitors, viscosity improvers, anti- 
corrosive preparations). (Id. at 19 (“These terms are prefaced by the 
word ‘other, thus signaling that the substances specified earlier in 


the heading text, for example, antiknock preparation, oxidation in- 
hibitors, gum inhibitors, are also ‘prepared additives for mineral oils 
(including gasoline.) ”).)*” 

Defendant notes that when PURADD® FD-100 is blended with 
the other components of the DCA package it “retains its individual 


17 Without stating so specifically, Defendant has made an ejusdem generis argument for 
the inclusion of PURADD® FD-100 in heading 3811 


It is well settled that when a list of items is followed by a general word or phrase, the 
rule of ejusdem generis is used to determine the scope of the general word or phrase. In 
classification cases, ejusdem generis requires that, for any imported merchandise to fall 
within the scope of the general terms or phrase, the merchandise must possess the same 
essential characteristics or purposes that unite the listed exemplars preceding the gen- 
eral term or phrase. 


Aves. in Leather, Inc. v. United States, 423 F.3d 1326, 13832 (Fed. Cir. 2005) (internal cita- 
tions omitted). However, the ejusdem generis principle does not apply if the “specific and 
primary purpose” of the imported article “is inconsistent with that of the listed exemplars in 
a particular heading.” Jd. (quotation & citation omitted). 


The EN for heading 3811 state that “[t]he preparations of this heading are additives for 
mineral oils or for other liquids used for the same purposes to eliminate or reduce undesir- 
able properties, or to impart or enhance desirable properties.” EN 38.11 at p.687. 
PURADD® FD-100 is similar to the exemplars in heading 3811 and satisfies the EN de- 
scription of the scope of the heading in that PURADD® FD-100 is designed to and does pro- 
vide detergency when added to gasoline. (See Trial Tr. at 174—75, 344, 356; Def. Ex. K.) 
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chemical identi[t]y in the blend, and could be separated out yielding 
the same starting material if so desired.” (Jd. at 20.) Defendant cites 
to testimony presented at trial in which Dr. Crawford (Defendant’s 
expert witness) testified that additives blended together to create a 
DCA package “retain their individual chemical identities in the 
blend of additives and could be separated yielding the same starting 
materials if so desired.” (Trial Tr. 359; see also id. at 118.) Dr. 
Crawford also pointed out that blending the additives neither forms 
new chemical bonds nor breaks existing bonds. (/d. at 359.) 

The EN for HTSUS heading 3811 define the class or kind of goods 
covered by the heading as “additives for mineral oils . . . to eliminate 
or reduce undesirable properties, or to impart or enhance desirable 
properties.” EN 38.11 at p.687. PURADD® FD-—100 satisfies this defi- 
nition because it both reduces undesirable properties and enhances 
desirable properties. First, on its own, PURADD® FD-100 has deter- 
gent'® properties, which “protect the intake system by preventing 
the formation of deposits,” “neutralize and disperse any deposit pre- 
cursors,” and “remove deposits that have formed.” (Trial Tr. 141-42.) 
Second, PURADD® FD-100 may be combined with a carrier oil to 
optimize detergency. (id. at 186 (PURADD® FD-100 “adds deter- 
gency to the final product.”), 190, 201.) Also, other DCA package 
components, of which PURADD® FD-100 is one, are enumerated in 
HTSUS tariff heading 3811, including corrosion inhibitors and 
antioxidants. See also 40 C.F.R. § 80.140 (EPA regulation defining 
detergent additive package as perhaps including non-detergent- 
active components like corrosion inhibitors, antioxidants, metal de- 
activators, and handling solvents). Ergo, PURADD® FD-100 falls 
within the class or kind of goods covered by HTSUS heading 3811. 

This Court has traditionally reviewed the factors set forth in 
Carborundum, 536 F.2d at 377, when determining whether an im- 
ported article falls within a particular class or kind of goods.'? Based 
on a review—in the context of this case—of the Carborundum fac- 


18The ENs for heading 3811 define “detergents” as “[p]reparations used to keep the 
carburettor [sic] and the inflow and outflow of the cylinders clean.” EN 38.11(A)(2)(d) at 
p.688. In petroleum terminology, detergents are “to control carburetor and induction system 
cleanliness.” 2 Van Nostrand’s Scientific Encyclopedia 2701 (9th ed., G. Considine ed., John 
Wiley & Sons, Inc. 2002). This Court finds it difficult to define “detergent” in industry terms 
because, as Dr. Fehr testified, “there is not a sharp definition between detergent component 
and detergent additive package.” (Trial Tr. 162.) 

19This Court does not find the “commercially fungible” test adopted in Primal Lite, 182 
F.3d at 1364, useful in this case. Although the Court heard testimony about products that 
compete with PURADD® FD-100 (e.g., polyetheramines, polyoxyakyleneamines, Mannich 
base products, and polyisobutenylsuccinimides) (Trial Tr. 348-49), this Court was not asked 
to classify the competing products and was not provided with the tariff classifications of any 
of the identified competing products. Therefore, comparing PURADD® FD-100 to commer- 
cially fungible products does not elucidate the matter at hand 
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tors, this Court again concludes that PURADD® FD-100 is a mem- 
ber of the class or kind of goods covered by HTSUS heading 3811.”° 

First, PURADD® FD-100 has the physical characteristics of a 
chemical with detergency properties. Indeed, Plaintiff’s patent for 
PURADD® FD-100 indicates “that the PIBA material from BASF is 
giving detergency in the engine.” (Trial Tr. 146—48; see also id. at 343 
(“The patent teaches that [PIBA] product ... functions as a gasoline 
detergent”), 356 (“The BASF patent contains data demonstrating its 
efficacy as a detergent additive when used alone, without the carrier, 
in unleaded gasoline.”); Def.’s Ex. K.) As the detergent-active compo- 
nent of a DCA package, PURADD® FD-100 “disperses deposit pre- 
cursors and removes exhibiting deposits in the intake system.” (Trial 
Tr. 63-64.) Dr. Fehr stated that PURADD® FD-—100 is manufactured 
specifically for its “detergent aspect.” (/d. at 174.) Mr. Ketcham, 
Plaintiff's expert, added that the detergent-active component 
PURADD® FD-100—in this instance—is “the most important” com- 
ponent in preventing and cleaning engine deposits. (Jd. at 205.) Ac- 
cording to Mr. Ketcham, PURADD® FD-100 is “a very good 
detergent.” (Jd. at 247.) In addition, Dr. Crawford, Defendant’s ex- 
pert, pronounced that “PURADD® FD-100 is well known in the in- 
dustry and accepted as a gasoline detergent.” (id. at 335.) Dr. 
Crawford also testified that the chemical structure of PURADD® 
FD-100, specifically a “hydrophobic tail with a polar head, namely 
amino” (id. 344—45), is what gives the product its detergency capabil- 
ity. See also Id. at 365 (“PURADD® FD-100 already possesses, by 
virtue of its chemical structure, all the components necessary to 
function as a gasoline detergent.”). 

Second, BASF consumes nearly all’ of the imported PURADD® 
FD-100 for its production of DCA packages. Gasoline marketers 
(e.g., Texaco and Chevron) then purchase BASF-formulated DCA 
packages, which have PURADD® FD-100 as the detergent-active 
component. The gasoline marketers expect that BASF’s DCA pack- 
ages will (1) “protect the intake system by preventing the formation 
of deposits,” (2) “neutralize and disperse any deposit precursors,” and 
(3) remove deposits that have formed.” (/d. at 62.) Dr. Fehr admitted 
that PURADD® FD-100 alone can “protect the intake system by pre- 
venting the formation of deposits,” “neutralize and disperse any de- 
posit precursors,” and “remove any deposits that have formed.” (/d. 
at 141-42.) As such PURADD® FD-—100, at a minimum, meets 


20This Court does not take the view that an imported product is of the same class or 
kind as other products only if the imported product satisfies all of the Carborundum factors. 
Carborundum dictates that the Court look to “all the pertinent circumstances.” 
Carborundum, 536 F.2d at 377 (emphasis added). 

21 The Court recognizes that BASF had “very small sales” of PURADD® FD-100 during 
an unspecified period to customers outside the fuel area. (Trial Tr. 257.) For purposes of a 
principal use analysis, these anomalous sales are irrelevant. 
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BASF’s customer expectations for its function as a detergent-active 
component of a DCA package. 

Third, PURADD® FD-100 moves in the same channels of trade as 
other detergent additives. Dr. Crawford testified that other deter- 
gent additives compete with PURADD® FD-100. (Trial Tr. 348-9.) 
However, the competing products all have differing chemical struc- 
tures, but each provides detergency to unleaded gasoline. (Jd. at 
349-50.) 

Fourth, the environment of sale factor seems inapplicable in this 
case because PURADD® FD-100 is not sold in its imported condition 
but is consumed by BASF in DCA package blending. Were 
PURADD® FD-100 to be sold, this Court presumes it would be sold 
in much the same manner as the competing detergent additives. 
Fifth, PURADD® FD-100 is used as a detergent additive, specifically 
as the detergent-active component. Sixth, PURADD® FD-100 is 
blended with other components before being added to gasoline be- 
cause it is more economically practical to do so. (Trial Tr. 126-27, 
225-26.) However, the various components of a DCA package, in- 
cluding the detergent-active component (i.e., PURADD® FD-100) 
may be added directly to gasoline. (Id. at 126-27, 225-26, 230-31, 
360-61.) Seventh, PURADD® FD-100 is recognized by the EPA as 
both a gasoline additive and detergent-active component. (Jd. at 111, 
113, 332; Def’s Ex. L.) 

This Court’s conclusion is not contrary to the established rule in 
customs jurisprudence that the court must classify articles based 
upon their condition as imported. United States v. Bernard Citroen, 
223 U.S. 407, 414-15 (1912). Although PURADD® FD-100 may not 
satisfy either EPA regulations or customer specifications for a DCA 
package, the record is clear that PURADD® FD-—100 is registered 
with the EPA as a gasoline additive, is designed to impart gasoline 
detergency, has detergent properties, is part of the class or kind of 
articles that impart detergency when added to gasoline, retains its 
chemical properties when blended in a DCA package, and is dedi- 
cated for use as a gasoline detergent. Further, this Court is not 
hemmed in by EPA regulations or BASF’s customers’ expectations. 
HTSUS heading 3811 does not require that EPA or customer re- 
quirements be met for goods to be classifiable in the heading. Accord- 
ingly, this Court finds that PURADD® FD-100 is of the class or kind 
of goods classifiable in HTSUS heading 3811. 

Once the class or kind to which the imported article belongs has 
been ascertained, this Court must determine the principal use of 
that class or kind at or immediately prior to importation. This Court 
has defined “principal use” as “the use ‘which exceeds any other 
single use’ ” of the article. Lenox Collections v. United States, 20 CIT 
194, 196 (1996) (citing Conversion of the Tariff Schedules of the 
United States Annotated Into the Nomenclature Structure of the Har- 
monized System: Submitting Report at 34-35 (USITC Pub. No. 1400) 
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(June 1983)) (emphasis in original); see also Minnetonka Brands, 24 
CIT at 651; USR Optonix, 362 F. Supp. 2d at 1381. This Court has 
long-recognized that AUSRI 1(a) requires a determination of “the 
principal use of the class or kind of goods to which the imports belong 
and not the principal use of the specific imports.” Group Italglass 
U.S.A., Inc. v. United States, 17 CIT 1177, 1177, 839 F. Supp. 866 
(1993) (emphasis in original); see also Lenox Collections v. United 
States, 19 CIT 345, 346 (1995); Minnetonka Brands, 24 CIT at 651; 
USR Optonix, 362 F. Supp. 2d at 1381. 


Evidence of the actual or principal use of the specific imports 
standing alone could not, absent their constituting the entire 
class or kind of goods under consideration, make a prima facie 
case on the issue of principal use where the controlling issue is 
the principal use of the class or kind to which the merchandise 
belongs. 


Group Italglass, 17 CIT at 1177 n.1. Accordingly, actual use of an im- 
ported item is irrelevant to classification in a principal use provision. 
See Clarendon Mktg., Inc. v. United States, 144 F.3d 1464, 1467 (Fed. 
Cir. 1998) (“[A] principal (or chief) use provision . .. may function as 
a controlling legal label, in the sense that even if a particular import 
is proven to be actually used inconsistently with its principal use, 
the import is nevertheless classified according to its principal use.”) 

The evidence presented at trial makes clear that the principal use 
of PURADD® FD-100 is as an additive for gasoline. For starters, 
PURADD® FD-100 is registered with the EPA as a gasoline additive, 
which is a very clear indication that the product is for use in gaso- 
line. (Trial Tr. 112 (PURADD® FD-100 “is registered so that some- 
one can use it to add it into gasoline.”).) In addition, Dr. Fehr and 
Mr. Ketcham each testified that PURADD® FD-100 could be added 
directly to gasoline but is blended with other DCA package compo- 
nents before being added to gasoline for economical reasons. (Jd. at 
126-27, 225-26, 230.) Mr. Ketcham also testified that PIBAs “are de- 
tergent additives, components, or for gasoline.” (Id. at 220 (emphasis 
added).) Furthermore, BASF sells PURADD® FD-100 through its 
“Fuel Additives” business unit, (id. at 291 (emphasis added)), and 
identifies its PIBAs as part of BASF’s “complete line of fuel deter- 
gent additives,” (Def.’s Ex. P (emphasis added)). Moreover, Dr. 
Crawford (Defendant’s expert witness) testified that additives 
blended together to create a DCA package “retain their individual 
chemical identities in the blend of additives and could be separated 
yielding the same starting materials if so desired.” (Trial Tr. 359; see 
also id. at 118.) Dr. Crawford also pointed out that blending the ad- 
ditives neither forms new chemical bonds nor breaks existing bonds. 
(Id. at 359.) 

Plaintiff makes much of its position PURADD® FD-100 cannot be 
certified as a DCA package and does not meet customer expectations 
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as a fuel detergent. Plaintiff, therefore, concludes that PURADD® 
FD-100 cannot be classifiable in HTSUS tariff heading 3811. Plain- 
tiff is simply overstating the requirements of the heading. In fact, 
the EN for heading 3811 state that “[t]he preparations of this head- 
ing are additives for mineral oils or for other liquids used for the 
same purposes to eliminate or reduce undesirable properties, or to 
impart or enhance desirable properties.” EN 38.11 at p.687 (empha- 
sis added). Based upon the EN, in order to be classifiable in heading 
3811, PURADD® FD-100 need not eliminate intake system deposits; 
it is sufficient that PURADD® FD-100 reduce such deposits. BASF’s 
patent establishes that PURADD® FD-100 is “useful in controlling 
deposit formation.” (Trial Tr. 343; see also id. at 141-42, 146; Def.’s 
Ex. K.) Thus, this Court finds that PURADD® FD-100-at a 
minimum-reduces undesirable intake system deposits, thereby satis- 
fying the EN for heading 3811. 

Based upon the evidence presented at trial, this Court finds that 
PURADD® FD-100 satisfies the requirements of HTSUS heading 
3811 as a prepared additive for gasoline. Plaintiff’s own witness con- 
firmed this conclusion by testifying that PURADD® FD-100 is a 
“prepared” (id. at 107) “additive” (id. at 111) that is “registered [with 
the EPA] so that someone can use it to add it into a gasoline” (id. at 
112 (emphasis added)). (See also id. at 121 (each of the components 
of a DCA package is a gasoline additive).) Further, Plaintiff’s own ex- 
pert testified that PURADD® FD-100 is a prepared additive that 
finds it way into gasoline. (/d. at 231.) In addition, the Court notes 
that PIBA is recognized as an “[e]ffective, modern detergent addi- 
tive[ |” for inlet valve cleanliness when added to automotive fuels. 
Ullmann’s Encyclopedia of Industrial Chemistry 260 (6th ed., 
WILEY-VCH Verlag GmbH & Co. KgaA 2003). This Court does not 
dispute that PURADD® FD-100 is more effective when blended with 
carrier oil. However, HTSUS heading 3811 is not restricted to “effec- 
tive” prepared additives for mineral oils. Even without the carrier 
oil, the evidence and testimony presented at trial clearly demon- 
strated that PURADD® FD-100-alone-prevents, neutralizes, dis- 
perses, and removes intake system deposits. Hence, PURADD® FD- 
100 is prima facie classifiable in HTSUS heading 3811. 


B. Relative specificity (GRI 3(a)) 


This Court found herein that PURADD® FD-100 is prima facie 
classifiable in both HTSUS headings 3811 and 3902. As between 
these two, this Court must decide which is legally correct. 

When goods are prima facie classifiable under two or more head- 
ings of the HTSUS, GRI 3(a) dictates that “[t]}he heading which pro- 
vides the most specific description shall be preferred to headings 
providing a more general description.” “Under this so-called rule of 
relative specificity, we look to the provision with requirements that 
are more difficult to satisfy and that describe the article with the 
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greatest degree of accuracy and certainty.” Orlando Food, 140 F.3d at 
1441. This Court’s decision is guided by the general rule in customs 
law “that in the absence of legislative intent to the contrary, a prod- 
uct described by both a use provision and an eo nomine provision is 
generally more specifically provided for under the use provision.” 
United States v. Siemens Am., Inc., 68 CCPA 62, C.A.D. 1266, 653 
F.2d 471, 478 (1981). The Court is not obliged to use this general 
rule, but it is “a convenient rule of thumb for resolving issues where 
the competing provisions are otherwise in balance.” United States v. 
Simon Saw & Steel Co., 51 CCPA 33, 40, C.A.D. 834 (1964) (empha- 
sis in original). 

This Court finds that HTSUS heading 3811 is the more specific of 
the two competing headings. The Court first notes that heading 3811 
is a use provision, and heading 3902 is an eo nomine provision. 
Where in balance, a use provisions is generally more specific than an 
eo nomine provision. Further, each of the exemplars listed in head- 
ing 3811-like PURADD® FD-100-has been specifically designed, en- 
gineered, processed, manufactured, and blended to have a desired ef- 
fect when added to mineral oil (or the like). In addition, the articles 
classifiable heading 3811 each has a limited function and purpose. In 
fact, very nearly all of the imported PURADD® FD-100 is consumed 
by its limited use as a detergent-active component. 

On the other hand, heading 3902 describes the articles classifiable 
therein in quite general terms. In addition, the articles classifiable 
in heading 3902 need not have a specific function or purpose. It fol- 
lows then that PURADD® FD-100, in its “narrow aspect,” is a pre- 
pared additive for mineral oil, and in its “wider” aspect, PURADD® 
FD-100 is PIBA in hydrocarbon solvent, which is “a generic term 
designating all articles of that character.” Fink v. United States, 170 
U.S. 584, 587 (1898). 

This court previously addressed a similar classification problem. 
In Mitsui Petrochemicals, the tariff classification of Visnex, a chemi- 
cal used solely as a viscosity improver in lubricating oils, was before 
the court. Mitsui Petrochems. (Am.), Ltd. v. United States, 21 CIT 
882 (1997). The court found as a matter of law that Visnex was 
prima facie classifiable under tariff headings 3811 and 3902. Id. at 
885. In applying GRI 3(a) to the competing headings, the court noted 
that the more specific heading “ ‘is [the] more definite in its applica- 
tion to the article in question than is the other.” Jd. at 886 (quoting 
Fink, 170 U.S. at 587). The court noted that subheading 3902.30.00 
might include multiple potential chemical combinations and concen- 
trations of propylene, id. at 887, with “a myriad of applications,” id. 
at 888. As a result, the court found that tariff subheading 3902.30.00 
was a “general chemical subheading” with a comprehensive group- 
ing. Id. at 887. 

In contrast, the court found it compelling that Visnex was im- 
ported “solely for use as viscosity improver for lubricating oil.” Id. 
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The court stated that “[i]t follows that the language of subheading 
3811.29.00, which embraces viscosity improvers which are additives 
for lubricating oil, ‘more definitely applies’ to Visnex than does the 
generic provision under subheading 3902.30.00, propylene copoly- 
mers.” Id. The court held that subheading 3811.29.00 was the more 
difficult to satisfy because it “embodies a smaller number of com- 
pounds.” Jd. at 888. The court also acknowledged the general prin- 
ciple that “a use provision will describe the article with greater 
specificity and, therefore, provide the correct classification.” Jd. at 
889. 

This Court also finds that HTSUS heading 3811 is more specific 
than heading 3902 because the requirements of heading 3811 are 
the more difficult to satisfy. Further the principle of use supports the 
conclusion that the use provision of heading 3811 is more specific 
than the eo nomine provision of heading 3902. Accordingly, by opera- 
tion of GRI 3(a), PURADD® FD-100 is classifiable in HTSUS tariff 
heading 3811.7” 


IV. The Applicable Subheading for PURADD® FD-100 is 
3811.90.00. 


With the applicable HTSUS heading for PURADD® FD-100 se- 
lected, the Court may turn its attention to determining the proper 


subheading into which PURADD® FD-100 falls. Because PURADD® 


FD-100 is neither an antiknock preparation (subheadings 3811.11 
and 3811.19) nor an additive for lubricating oils (subheadings 
3811.21 and 3811.29), PURADD® FD-100 must be classified in 
HTSUS subheading 3811.90.00, the “other” category. 


CONCLUSION 


For the reasons stated herein, this Court finds that the proper 
classification of PURADD® FD-—100 is 3811.90.00. Accordingly, judg- 
ment is entered for Defendant. 


99 m P 4 \ 4 , ‘ i ae : ‘ 
““The conclusion reached by this Court also is consistent with a limiting note found in 


the EN: 


When as a result of the addition of certain substances, the resultant products answer to 
the description in a more specific heading elsewhere in the Nomenclature, they are ex- 
cluded from Chapter 39; this is for example, the case with: 


(b) Prepared additives for mineral oils (heading 38.11). 

EN Ch. 39 at p.718. Due to the addition of the hydrocarbon solvent and amine tail to the 
PIB to create BASF’s PIBA product, or PURADD® FD-100, this Court finds that the lim- 
iting rule in the EN applies in this case and directs that PURADD® FD-100 is classifi- 
able in the more specific HTSUS heading, namely heading 3811 





174 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 12, MARCH 15, 2006 


ERRATUM 


BASF Corporation v. United States, Court No. 002—00260, Slip Op. 
06—28, dated February 28, 2006: 


Page 1, “Michael W. Heydrich Office of General Counsel, United 
States Customs Service, of counsel,” is added before “for Defen- 
dant” as counsel for Defendant. 


February 28, 2006 


Slip Op. 06-29 


THAN VIET DO AND BINH THI NGUYEN, Plaintiffs, v. UNITED STATES 
SECRETARY OF AGRICULTURE, Defendant. 


Before: Chief Judge Restani 
Court No. 05—00062 


[Plaintiffs’ motion for judgment on the agency record as to eligibility for trade ad- 
justment assistance DENIED.] 


Dated: February 28, 2006 


Hays, McConn, Rice & Pickering (John R. Walker) for the plaintiffs. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director; Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Delfa Castillo); Jeffrey Kahn, Office of the General 
Counsel, International Affairs & Commodity Programs Division, United States De- 
partment of Agriculture, of counsel, for the defendant. 


OPINION 


Restani, Chief Judge: This matter is before the court on the mo- 
tion for judgment on the agency record brought by Plaintiffs Than 
Viet Do and Binh Thi Nguyen pursuant to USCIT R. 56.1. Plaintiffs 
contest the United States Secretary of Agriculture’s (“Agriculture”) 
determination denying their application for trade adjustment assis- 
tance (“TAA”) 

Agriculture denied Plaintiffs’ application for TAA because their net 
fishing income did not decline from 2001 to 2002. Specifically, Plain- 
tiffs’ fishing business lost less money in 2002 than it did in 2001. 
Plaintiffs do not contend that their net fishing income, as defined by 
Agriculture, did not decline but instead argue that Agriculture 
should consider how the sale of one of Plaintiffs’ vessels affected 
their net fishing income. Specifically, Plaintiffs argue that Agricul- 
ture erred in its determination for two reasons: 1) Agriculture should 
have treated “e of their vessels as a producer entitled to TAA un- 
der 19 U.S.C. § 2401e (Supp. II 2002), and 2) Agriculture’s definition 
of “net Selden income” is unreasonable. Plaintiffs ask the court to 
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grant their motion for judgment on the agency record or, in the alter- 
native, for “good cause” shown, to remand the determination to Agri- 
culture for reconsideration of their TAA eligibility. 

Agriculture argues that Plaintiffs’ vessels are not considered pro- 
ducers for purposes of obtaining TAA and that it properly examined 
Plaintiffs’ aggregate income from their two vessels as reflected on 
their Internal Revenue Service (“IRS”) Tax Form 1040 (“1040”). Agri- 
culture maintains that it reasonably defined net fishing income and 
properly applied its regulation. Agriculture argues that because 
Plaintiffs suffered a greater loss in 2001 than in 2002, their net fish- 
ing income did not decrease. The court agrees and denies Plaintiffs’ 
motion for judgment on the agency record. 


FACTUAL & PROCEDURAL BACKGROUND 


Than Viet Do (“Do”) and his wife, Binh Thi Nguyen (“Nguyen”), 
own and operate a shrimping business in Palacios, Texas. Prior to 
2002, Plaintiffs’ shrimping business had two vessels, the Master 
Francis and the Master Jimmy. At the end of 2001, Plaintiffs sold 
the Master Francis because it was unprofitable. 

On December 11, 2003, Plaintiffs responded to a notice by the For- 
eign Agriculture Service (“FAS”) certifying Texas shrimp producers 
as eligible for trade adjustment assistance, and filed an application 
for TAA with the Farm Service Agency (“FSA”) office in Matagorda 


County, Texas.” Trade Adjustment Assistance for Individual Produc- 
ers, Pls.’ App. Tab 2 [hereinafter TAA Application]. Based on TAA re- 
quirements,” Plaintiffs submitted copies of their 2001 and 2002 Indi- 


1 On October 21, 2003, the Texas Shrimp Association petitioned the FAS for certification 
of TAA eligibility on behalf of Texas shrimp producers. See Trade Adjustment Assistance for 
Farmers, 68 Fed. Reg. 65,239 (Dep’t of Agric. Nov. 19, 2003). On November 19, 2003, the 
FAS certified their eligibility for TAA, finding “that increased imports of farmed shrimp 
contributed importantly to a decline in the landed prices of shrimp in Texas by 27.8 percent 
during January 2002 through December 2002, when compared with the previous 5-year av- 
erage.” Id. To qualify for benefits under this certification, shrimp producers had to apply for 
benefits with their local FSA office by February 9, 2004. Id 

“The record contains two TAA applications, Number 746 and 1785, both dated December 
11, 2003. Application Number 746 bears the name and signatures of both Do and Nguyen. 
TAA Application, Pls.’ App. Tab 2. Application Number 1785 lists Do and Nguyen, but is 
signed only by Do. Trade Adjustment Assistance for Individual Producers, Pls.’ App. Tab 3. 
It appears that the two applications were consolidated. The applications did not list Plain- 
tiffs’ boats. 

3 The TAA application requires that applicants submit verifiable documentation of: 1) the 
production of the commodity and the amount produced; 2) a decline in net fishing income 
from the latest year in which no TAA payment was received; 3 hnical assistance re- 
ceived from the Cooperative State Research, Education, and Extension Service of the 
United States Department of Agriculture; and if requested, 4) Adjusted Gross Income in ac- 
cordance with other USDA regulations. See TAA Application, Pls.’ App. Tab 2. Plaintiffs sat- 
isfied the TAA requirement of technical assistance by receiving training on January 27, 
2004. Trade Adjustment Assistance, Technical Assistance Certification Form, Pls.’ App. Tab 
8, Tab 9. 
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vidual Tax Returns. Form 1040, U.S. Individual Income Tax Return, 
2001, Pls.’ App. Tab 1; Form 1040, U.S. Individual Income Tax Re- 
turn, 2002, Pls.’ App. Tab. 7. Plaintiffs’ 2001 tax return contained 
two Schedule Cs (Profit or Loss from Business), one for each of their 
two ships. Form 1040, U.S. Individual Income Tax Return, 2001, 
Pls.’ App. Tab 1, at 3-4. The 2001 tax return listed an adjusted gross 
income of $49,228 and a business loss of $77,504. Id. at 1. Of this 
loss, $44,534 stemmed from the Master Francis and $32,970 
stemmed from the Master Jimmy. Id. at 2-3. Furthermore, the 2001 
tax return listed $126,405 from “lo]ther gains or losses.” Id. at 1. Al- 
though the record does not conclusively establish the source of this 
item, it is noted that Plaintiffs sold the Master Francis in late 2001. 

Plaintiffs’ 2002 tax return contained one Schedule C for the Mas- 
ter Jimmy and none for the Master Francis. The 2002 tax return 
also listed an adjusted gross income of negative $47,849 and a busi- 
ness loss of $48,137. Form 1040, U.S. Individual Income Tax Return, 
2002, Pls.’ App. Tab. 7. The business loss was attributed entirely to 
the Master Jimmy. Id. at 3. The record shows that Agriculture de- 
nied Plaintiffs’ claim after examining their 1040s and comparing 
their $77,504 business loss in 2001 with their $48,137 business loss 
in 2002. Form 1040, U.S. Individual Income Tax Return, 2001, Pls.’ 
App. Tab 1; Form 1040, U.S. Individual Income Tax Return, 2002, 
Pls.’ App. Tab. 7. 

On August 14, 2004, Plaintiffs wrote a letter to the National Ap- 
peals Division (“NAD”) “asking for an appeal because [they were] 
denied ... TAA payment.” Letter from Than Viet Do to Office of the 
Area Supervisor, Nat'l Appeals Div., W. Reg’] Office (Aug. 14, 2004), 
Pls.’ App. Tab 17. On November 1, 2004, Plaintiffs received a letter 
from NAD stating that the Texas FSA was withdrawing the adverse 
decision in their case and that Plaintiffs’ appeal was moot. Letter 
from Patricia Leslie, Assistant Dir., Office of the Sec’y, Nat'l Appeals 
Div., U.S. Dep’t of Agric., to Than Viet Do and Binh T. Nguyen (Nov. 
1, 2004), Pls.’ App. Tab 20. The letter further advised Plaintiffs that 
the NAD appeal would be dismissed unless a letter was received 
from them within five days explaining why the appeal should not be 
dismissed. Id. 

On November 23, 2004, Plaintiffs received notification from the 
FSA that it had referred the appeal to the FAS who made a final de- 
termination that Plaintiffs were ineligible for TAA payment. Letter 
from Ronald Lord, Deputy Dir., Imp. Policies & Programs Divs., For- 
eign Agric. Serv., & Grady Bilberry, Dir., Price Support Div., Farm 
Serv. Agency, U.S. Dep’t of Agric., to Than Viet Do and Binh T. 
Nguyen (Nov. 23, 2004), Pls.’ App. Tab 21. The letter stated that the 
“application was disapproved because [Plaintiffs’] net fishing income 
for 2002 did not decline from 2001.” Id. The letter also informed 
Plaintiffs that they could appeal the determination by contacting the 
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United States Court of International Trade within 60 days. Id. Plain- 
tiffs filed a timely appeal of the final determination. 


JURISDICTION & STANDARD OF REVIEW 


The court has jurisdiction pursuant to 19 U.S.C. § 2395(c) (2000). 
In reviewing a challenge to Agriculture’s determinations regarding 
eligibility for trade adjustment assistance, the court will uphold the 
determination “if the factual findings are supported by substantial 
evidence on the record and its legal determinations are otherwise in 
accordance with the law.” Trinh v. than a ‘mere scintilla,’ but suffi- 
cient evidence to reasonably support a conclusion.” Former Employ- 
ees of Shaw Pipe, Inc. v. United States Sec’y of Labor , 21 CIT 1282, 
1284-85, 988 F. Supp. 588, 590 (1997) (citation omitted). 


DISCUSSION 


In the present case, the only issue is whether Plaintiffs satisfied 
the requirements of 19 U.S.C. § 240le(ay1)(C) and 7 C.FR. 
§ 1580.301(e)(4)(2005). In pertinent part, 19 U.S.C. § 2401e(a)(1)(C) 
requires that “(t]he producer’s net farm income (as determined by 
the Secretary) for the most recent year is less than the producer’s 
net farm income for the latest year in which no adjustment assis- 
tance was received by the producer under this part.” Id. Agriculture 
implemented this provision through 7 C.F.R. § 1580.301(e)(4), which 
requires “[clertification that net farm or fishing income was less 
than that during the producer’s pre-adjustment year.” Id. 

Here, Plaintiffs argue that 1) a vessel is entitled to TAA under Ag- 
riculture’s own regulations, and 2) Agriculture has unreasonably de- 
fined “net fishing income.” 


I. A vessel is not entitled to TAA 


First, the court addresses whether a vessel is entitled to cash ben- 
efits under the TAA statutes and regulations. 19 U.S.C. 
§ 2401e(a)(1) provides that a “[playment of a trade adjustment al- 
lowance shall be made to an adversely affected agricultural commod- 
ity producer,” but does not specifically define “producer.” Id. (empha- 
sis added). Rather, Agriculture defined producer as “a person who is 
either an owner, operator, landlord, tenant, or sharecropper, who 
shares in the risk of producing a crop and who is entitled to share in 
the crop available for marketing from the farm, or a qualified fisher- 
man.” 7 C.F.R. § 1580.102 (emphasis added). 

In this case, Agriculture did not interpret its definition of producer 
to encompass vessels. Plaintiffs, however, argue that a vessel is a 
producer under Agriculture’s own regulations because it is a quali- 
fied fisherman. A qualified fisherman is “a person whose catch com- 
petes in the marketplace with like or directly competitive 
aquaculture products and report net fishing income to the Internal 
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Revenue Service on Schedules C or C-EZ (Form 1040).”* 7 C.F.R. 
§ 1580.102 (emphasis added). Therefore, there are two requirements 
for a vessel to be considered a qualified fisherman: first, the vessel 
must be considered a person, and second, the vessel must have a 
catch that competes in the marketplace and must report income to 
the IRS. Id. 

Plaintiffs claim that a vessel is ‘“a person’ in the eyes of the law” 
by resorting to admiralty law dealing with in rem procedure. Pls.’ Br. 
15. Plaintiffs argue that a vessel is a person because it may be sued 
as a “wrongdoer” for the purposes of in rem jurisdiction. Plaintiffs 
then argue that because a vessel owns its catch, it is a qualified fish- 
erman and therefore, a producer entitled to a TAA claim. Thus, 
Plaintiffs contend that they should receive TAA for the Master 
Jimmy because the net fishing income for Master Jimmy was less in 
2002 than it was in 2001.° The court concludes that a vessel is not a 
person and thus not a producer for the purposes of TAA.° 

In reviewing Agriculture’s determination, the court is mindful that 
“[aln agency’s interpretation of its own regulations is normally en- 


4 Agriculture further defined person as “an individual, partnership, joint stock owner, 
corporation, association, trust, estate, or any other legal entity as defined in 7 C.F.R. 
1400.3.” 7 C.F.R. § 1580.102. 

7 C.F.R. § 1400.3 provides in relevant part that 


(1) Apperson is: 

(i) An individual, including any individual participating in a farming operation 
as a partner in a general partnership, a participant in a joint venture, or a 
participant in a similar entity; 

(ii) A corporation, joint stock company, association, limited partnership, limited 
liability partnership, limited liability company, irrevocable trust, revocable 
trust combined with the grantor of the trust, estate, or charitable organiza- 
tion, including any such entity or organization participating in the farming 
operation as a partner in a general partnership, a participant in a joint ven- 
ture, a grantor of a revocable trust, or as a participant in a similar entity... 

2) In order for an individual or entity, other than an individual or entity that is a 
member of a joint operation, to be considered a separate person for the purposes of 
this part, in addition to other provisions of this part, the individual or entity must: 

(i) Have a separate and distinct interest in the land or the crop involved; 

(ii) Exercise separate responsibility for such interest; and 

(iii) Maintain funds or accounts separate from that of any other individual or en- 
tity for such interest 

5 As indicated, in 2001, the net income from the Master Jimmy was negative $32,970, 
while its net income in 2002 was negative $48,137. Form 1040, U.S. Individual Income Tax 
Return, 2001, Pls.’ App. Tab 1; Form 1040, U.S. Individual Income Tax Return, 2002, Pls.’ 
App. Tab. 7. 


6 Agriculture argues that the court should not consider whether a vessel is a person or 
producer because Do listed himself and his wife, not their vessels, as the producers. Al- 
though the record reflects that Plaintiffs did not list their boats as the producers, the record 
does reflect the fact that Plaintiffs operated two separate fishing vessels. Thus, if a vessel is 
a person and a producer for purposes of TAA, then Agriculture should not allow a minor 
mistake in filing procedures to prevent it from fulfilling the remedial nature of trade adjust- 
ment assistance and properly awarding benefits. See 19 U.S.C. § 2401le(a)(1)(C). Ac- 
cordingly,the form of the Plaintiffs’ claim does not prevent the court from considering Plain- 
tiffs’ argument that a vessel is a producer. 
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titled to considerable deference.” Data Gen. Corp. v. Johnson, 78 F.3d 
1556, 1561 (Fed. Cir. 1996) (quoting Perry v. Martin Marietta Corp., 
47 F.3d 1134, 1137 (Fed. Cir. 1995) (citation omitted)). That interpre- 
tation is “ordinarily accepted ‘unless it is plainly erroneous or incon- 
sistent with the regulation.” ’ Id. at 1561 (quoting Honeywell Inc. v. 
United States, 661 F.2d 182, 186 (Ct. Cl. 1981)). 

Here, it is not erroneous or inconsistent for Agriculture to inter- 
pret “qualified fisherman” as excluding vessels, because a vessel is 
not a “person” for purposes of TAA. The treatment of a vessel as a 
fictitious person in admiralty law does not establish that it may be 
compensated with TAA as a real person. First, there is no indication 
that Congress intended to apply admiralty law to TAA claims or that 
Congress intended to benefit vessels, rather than fishermen, with 
TAA. See 19 U.S.C. § 2401; H.R. Rep. No. 107-624 (2002) (Conf. 
Rep.); H. R. Rep. No. 107—290 (2001); S. Rep. No. 107-126 (2001). 
The final statute and the Congressional debates do not mention the 
applicability of admiralty law or the possibility that vessels may be 
beneficiaries of TAA. See 19 U.S.C. § 2401; 148 Cong. Rec. $3530, 
3536 (2002); 147 Cong. Rec. E2156, 2157 (2001). Instead, members of 
Congress mentioned real persons — farmers, ranchers, and fisher- 
men — as the beneficiaries of TAA, not fictional legal entities used ex- 
clusively in admiralty law. See 148 Cong. Rec. $3530, 3536 (state- 
ment of Sen. Wellstone) (referring to the beneficiaries of TAA as 
“family farmers, ranchers and independent fishermen”); 147 Cong. 
Rec. E2156, 2157 (statement of Rep. Bentsen) (also referring to the 
beneficiaries of TAA as “family farmers, ranchers and independent 
fishermen”). Moreover, if a vessel is considered a qualified fisherman 
and a producer, then a TAA applicant could successfully make as 
many TAA claims as he has vessels. This conflicts with the legisla- 
tive intent to limit cash benefits to $10,000 per farmer or fisherman. 
See 19 U.S.C. § 240le(c) (“The maximum amount of cash 
benefits ...shall not exceed $10,000.”); 145 Cong. Rec. S13657, 
13667 (1999) (statement of Sen. Conrad) 13668—69 (statement of 
Sen. Murkowski) (“The cash benefits would be capped at $10,000 per 
fisherman.”) (emphasis added). Thus, there is no indication that the 
legislature intended to rely upon admiralty law to treat a vessel as a 
person or producer and thereby allow fishermen to have multiple 
TAA claims. 

Second, the proposition that a vessel is a person is a legal fiction 
that is particular to admiralty law and is not generally applicable in 
other contexts.’ See Homer Ramsdell Transp. Co. v. LA Compagnie 
Generale Transatlantique, 182 U.S. 406, 414 (1901) (stating that the 
concept that a vessel is considered the wrongdoer is “a distinct prin- 


‘Plaintiffs analogize the vessel to another fictional legal entity, a corporation, because it 
incurs legal obligations. Plaintiffs, however, do not demonstrate that a vessel is recognized 
as a legal entity outside admiralty and maritime law, as a corporation is. 
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ciple of the maritime law”) (citing Ralli v. Troop, 157 U.S. 386, 402 
(1895)). Courts created this legal fiction to allow an injured party to 
“proceed in rem directly against the vessel.” Ventura Packers, Inc. v. 
F/V Jeanine Kathleen (In re Her Tackle), 424 F.3d 852, 858 (9th Cir. 
2005) (quoting Chugach Timber Corp. v. N. Stevedoring & Handling 
Corp. (In re Chugach Forest Prod., Inc), 23 F.3d 241, 245 (9th Cir. 
1994)). In doing so, courts were affording security to an injured per- 
son in the event of a successful judgment. See Baker v. Raymond 
Int'l, Inc. , 656 F.2d 173, 183 (5th Cir. 1981) (stating that an injured 
party “was not confined to exploring the potentially empty purse of 
the charterer but could secure redress by affixing a lien to the ves- 
sel”); see also Cargill B.V. v. S/S “Ocean Traveller,” 726 F. Supp. 56, 
61 (S.D.N.Y. 1989) (stating that the legal fiction of a vessel’s liability 
saves the injured party from having to “circle the globe in efforts to 
sue and collect from the owner”). The reason for using this legal fic- 
tion in admiralty cases is simply not applicable in the context of 
TAA, where a fishing vessel owner is obtaining a benefit rather than 
incurring a legal obligation.® 

In sum, a vessel is not a person and thus, not a producer for pur- 
poses of TAA. Therefore, Agriculture’s treatment of vessel owners, 
not vessels, as producers is not plainly erroneous or inconsistent 
with its regulations.” Accordingly, Plaintiffs do not have separate 
TAA claims for each of their vessels and Agriculture correctly used 
the aggregate income from their vessels to determine their net fish- 
ing income. 


Il. Agriculture reasonably defined “net fishing income” 


Plaintiffs also challenge Agriculture’s definition of “net fishing in- 
come” as unreasonable for failing to take into account the sale of a 
fishing vessel. Here, Agriculture was specifically granted the author- 
ity to define net fishing income. 19 U.S.C. § 2401le(a)(1)(C) (“The 
producer’s net farm income (as determined by the Secretary)... .”) 
(emphasis added). Agriculture, in turn, defined net fishing income as 
“net profit or loss, excluding payments under this part, reported to 
the IRS for the tax year that most closely corresponds with the mar- 
keting year under consideration.” 7 C.F.R. § 1580.102. 

In calculating net profit or loss, Agriculture excluded the gains or 
losses from the sale of business assets. Agriculture examined Line 12 


5 Plaintiffs also fail to address how a vessel satisfies the definition of personhood stated 
in 7C.F.R. § 1400.3, requiring that a person must: “(i) [hlave a separate and distinct inter- 
est in the land or the crop involved, (ii) [e]xercise separate responsibility for such interest; 
and (iii) [m]aintain funds or accounts separate from that of any other individual or entity 
for such interest.” 7 C.F.R.§ 1400.3. 

9 Additionally, as Defendant suggests in its brief, a vessel may be better described as 
equipment. “Equipment is the machinery and implements needed by the farming operation 
to conduct activities of the farming operation... .” 7 C.F.R. § 1400.3. Here, a fisherman 
uses a vessel in order to conduct business. 
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of Plaintiffs’ 1040 from year 2001 and 2002 to determine that Plain- 
tiffs’ net fishing income had not declined. See Form 1040, U.S. Indi- 
vidual Income Tax Return, 2001, Pls.’ App. Tab 1; Form 1040, U.S. 
Individual Income Tax Return, 2002, Pls.’ App. Tab. 7. Line 12 of the 
1040, titled “[b]usiness income or (loss),” is derived from Line 31, 
titled “[njet profit or (loss),” on the Schedule C, which does not in- 
clude the sale of business assets in its calculation of net profit or 
loss. See Form 1040, U.S. Individual Income Tax Return; Form 1040, 
U.S. Individual Income Tax Return, Schedule C. 

Plaintiffs contend that Agriculture should include the sale of their 
vessel in its calculation of their net fishing income. Plaintiffs argue 
that Agriculture should derive net fishing income from their 1040’s 
adjusted gross income, which includes income from the sale of busi- 
ness assets. Plaintiffs argue that the sale of their fishing vessel 
should be included in net fishing income because their entire income 
stems from fishing. Plaintiffs’ adjusted gross income in 2001 includes 
income from “[o]ther gains or (losses)” in the amount of $126,405.'° 
Form 1040, U.S. Individual Income Tax Return, 2001, Pls.’ App. Tab 
1. Plaintiffs’ adjusted gross income also decreased from $49,228 in 
2001" to negative $47,849 in 2002, ostensibly because the sale pro- 
ceeds of the Master Francis was accounted for in 2001. Form 1040, 
U.S. Individual Income Tax Return, 2001, Pls.’ App. Tab 1; Form 
1040, U.S. Individual Income Tax Return, 2002, Pls.’ App. Tab. 7. Es- 
sentially, Plaintiffs argue that Agriculture unreasonably defined net 


fishing income because net profit or loss from fishing should include 
the gains or losses from the sale of business assets. The court dis- 


agrees. 

In determining whether an agency properly interpreted and ap- 
plied a statute, courts undertake a two-step analysis prescribed by 
Chevron U.S.A. Inc. v. Natural Res. Def. Council Inc., 467 U.S. 837 
(1984). The first step examines whether Congress has spoken di- 
rectly on the issue by examining the text of the statute, the canons of 
statutory construction, and the legislative history. Id. at 842. If the 
statute is silent or ambiguous as to the issue, the court examines 
whether the agency’s interpretation is permissible. Id. at 843. If the 
agency has acted reasonably and rationally, the court may not sub- 
stitute its own judgment for the agency’s. Steen v. United States, 395 
F. Supp. 2d 1345, 1349 (CIT 2005) (citing Koyo Seiko Co. v. United 
States , 36 F.3d 1565, 1570 (Fed. Cir. 1994)). 


10 Plaintiffs do not explain, nor do they provide evidence of, the source of this amount; 
however, the source is likely from the sale of the Master Francis because they claim that 
their entire income came from fishing and furthermore, that they sold their vessel in 2001 

11 plaintiffs’ adjusted gross income in 2001 is the sum of positive $126,405, positive $327 
from interest payments, and negative $77,504 in business | s. Form 1040, U.S. Indi- 
vidual Income Tax Return, 2001, Pls.’ App. Tab 1 
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Here, Agriculture’s definition of “net fishing income” is reasonable. 
In general, net income is the “[t]otal income from all sources minus 
deductions, exemptions, and other tax limited “net income” to net in- 
come from fishing. See 19 U.S.C. § 2401e(a)(1)\(c). It is reasonable 
for Agriculture to interpret Congress’ “fishing” restriction as includ- 
ing only the net profit or loss from operating a fishing business and 
excluding income from the sale of a business asset. If Agriculture in- 
cluded the sale of business assets within the definition of net fishing 
income, then TAA may be given to producers whose income de- 
creased because the sale of business assets inflated their income in 
one year and the lack of such sales decreased income in the next 
year, and not because the producers were adversely affected by 
trade. Thus, it was reasonable for Agriculture to define net fishing 
income as net profit or loss excluding the gain or loss from the sale of 
business assets. The court has also implicitly approved Agriculture’s 
definition of net fishing income as net profit or loss as reported to the 
IRS on a Schedule C. See Rood v. U.S. Sec’y of Agric., Slip Op. 05- 
112, 2005 Ct. Int'l Trade LEXIS 120, *5 (CIT Aug. 29, 2005) (examin- 
ing “fishing business loss” from applicant’s Schedule C to determine 
if net fishing income had declined) (emphasis added). Thus, the court 
upholds Agriculture’s definition of net fishing income as a reasonable 
interpretation of the statute. 

Furthermore, Agriculture correctly used information deduced from 
Plaintiffs’ Schedule Cs to determine their net fishing income. Con- 
trary to Plaintiffs’ argument, Agriculture should not have used ad- 
justed gross income to determine net fishing income because ad- 
justed gross income includes the sale of business assets in Line 14, 
titled “[o]ther gains or (losses).” Form 1040, U.S. Individual Income 
Tax Return. Thus, because net fishing income does not include in- 
come from the sale of a business asset, Agriculture conducted a rea- 
sonable inquiry and correctly compared Plaintiffs’ net business in- 
come from their Schedule Cs to determine their net fishing income. 
Here, Plaintiffs’ business losses decreased from 2001 to 2002. There- 
fore, there was no decline in net fishing income. 

Accordingly, Agriculture’s denial of Plaintiffs’ TAA claim for failure 
to demonstrate a decline in net fishing income is supported by sub- 
stantial evidence and is in accordance with the law. 


CONCLUSION 


For the foregoing reasons, Plaintiffs’ motion for judgment on the 
agency record is denied and judgment will enter for Defendant pur- 
suant to USCIT R. 56.2(b). 
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Slip Op. 06-30 


HANGZHOU SPRING WASHER Co., LTD., Plaintiff, v. UNITED 
STATES OF AMERICA, Defendant, and SHAKEPROOF ASSEMBLY 
COMPONENTS DIVISION OF ILLINOIS TOOL WorKs, INC., 
Defendant-Intervenor. 


Before: Carman, Judge 
Court No. 04-00133 


JUDGMENT 


In Hangzhou Spring Washer Co., Ltd., v. United States, 29 
CIT ___ , 387 F. Supp. 2d 1236 (2005), the Court affirmed in part 
and remanded in part this matter to the United States Department 
of Commerce (“Commerce”). This Court affirmed the issues of valua- 
tion of plating and overhead, selling, general and administrative ex- 
penses, and profit as being supported by substantial evidence on the 
record or otherwise in accordance with law. Hangzhou, 387 F. Supp. 
2d at 1251. Pursuant to Commerce’s voluntary remand request to re- 
view the issue of subsidy suspicion policy regarding the valuation of 
steel wire rod, the Court also remanded the issue of revocation inso- 
far as the review would have affected its outcome. 

On October 14, 2005, Commerce filed its Redetermination on Re- 
mand Pursuant to Hangzhou Spring Washer Co., Ltd., v. United 
States, Court No. 04-00133 (“Remand Redetermination”). In its Re- 
mand Redetermination, Commerce determined that no modifications 
needed to be made to Certain Helical Spring Lock Washers from the 
People’s Republic of China, 69 Fed. Reg. 12,119 (Dep’t Commerce 
Mar. 15, 2004) (final results of antidumping duty administrative re- 
view) (“9th Review Final Results”). Upon review, Commerce found 
that its decision regarding the use of surrogate prices to value steel 
wire rod in the 9th Review Final Results was correct. See Remand 
Redetermination at 1. Commerce reconsidered the issue of valuation 
of steel wire rod in light of its subsequent decision in Certain Color 
Television Receivers from the People’s Republic of China, 69 Fed. Reg. 
20,594 (Dep’t Commerce Apr. 15, 2004) (final determination) (“Color 
Televisions”). After revisiting the issue, Commerce stated that Color 
Televisions “was a departure from [its] practice and should not be fol- 
lowed because it did not take proper account of the directive in the 
legislative history for [Commerce] to avoid using any prices which it 
has reason to believe or suspect may be dumped or subsidized 
prices.” Remand Redetermination at 6. Consequently, Commerce 
found that the dumping margin for Hangzhou Spring Washer Com- 
pany (“Hangzhou”) continues to be above de minimis and therefore 
revocation is unwarranted. See id. at 1. Accordingly, Hangzhou’s an- 
tidumping duty margin for the period from October 1, 2001, to Sep- 
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tember 30, 2002, remains 28.59 percent. See 9th Review Final Re- 
sults at 12,120. 

Having received, reviewed and duly considered Commerce’s Re- 
mand Redetermination and comments from parties, this Court holds 
that Commerce complied with the remand order. Further, this Court 
holds that Commerce’s Remand Redetermination is reasonable, sup- 
ported by substantial evidence on the record and otherwise in accor- 
dance with law; and it is hereby 

ORDERED that the Remand Redetermination filed by Commerce 
on October 14, 2005, is affirmed in its entirety. 


(| nL A a 


Slip Op. 06-31 
ROBERT ROOD, Plaintiff, v. U.S. SEC’Y OF AGRIC. Defendant. 


Before: Carman, Judge 
Court No. 05-00303 


JUDGMENT 


This Court, having received and reviewed the United States De- 
partment of Agriculture’s Corrected Reconsideration upon the Appli- 


cation of Robert Rood, whereby Plaintiff was found to be eligible to 
receive benefits pursuant to 19 U.S.C. § 2401e(b)(1) (Supp. IT 2002), 
hereby 

ORDERS that the United States Department of Agriculture’s cor- 
rected reconsideration is affirmed. 
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